Association of Council Secretaries and Solicitors Council Meeting
February 5th 2010

Item 8 – Charity Commission
Report of Governance Portfolio Holder

This was initially an approach to our Policy and Development officer, which has been passed to me and my sub group and I am due to meet the Charity Commission to discuss this on 17th February.

Tony has helpfully summarised the issue and I can do no better than repeat it:-

“The Charity Tribunal seems to have got itself into some discussion over the issue of a possible conflict of interest between the position of the Council making decisions on its own behalf under its functions, and decisions made on behalf of the charity as trustee, where the subject matter overlapped. (A scheme in relation to the charity was the subject of objection – The charity was not initially recognised as such by the Council, on legal advice, resulting in an unlawful property disposal, giving rise to local mistrust as to the Council’s ability to properly act as trustee in circumstances where it had a clear interest in relation to its functions. The scheme sought to rectify the situation.) 

It transpires that the CC has a number of cases involving Local Authorities, where governance issues are involved.”

This discussion arises out of a decision of the Charity Tribunal involving Dartford Borough Council about which Marie can no doubt speak with far more eloquence than I can even though Dartford were not represented at the hearing! I haven’t copied it but for those who wish to be enlightened the link is http://www.charity.tribunals.gov.uk/documents/decisions/KiddLegacyAppealdecision.pdf
There are a number of general issues for local authorities which do not necessarily fall within my portfolio remit but are worth mentioning:

1. Have we ascertained which charities our council is trustee for? How do we identify them? Find them?

2. How good is our knowledge of trust law and charity law as senior local government lawyers?

The Charity Commission last October produced a useful short guide in association with the Local Government Association called “Councillor’s Guide to a council’s role as charity trustee”, which I have attached on this issue as it raises a number of valid points and guidance for consideration. However this and the current case do pose a number of governance questions which are being discussed by the Charity Commission and by others. Tony Kilner has helpfully raised a few and I have added my thoughts, which are largely in agreement in italics:-

· Whether acting as trustee is a statutory function affected by LG Act 1972 and LG Act 2000 or a common law function (my view is the latter, but that a LA can for convenience use its statutory powers to appoint committees etc to delegate). (LAs were often appointed as trustee because they were a legal person who was not going to die) I would agree that this is a common law function and part of trust law rather than a statutory function

· Whether the LGA 2000 means that trustee decisions (if they are legally decision of the LA) can only be made by the executive under executive arrangements. (this would be a nonsense but it is an interpretation that has been made!) I think this error is initiated by starting from the tendency in local government to look at the function first. So an education trust falls within the education portfolio holder’s remit and so is an executive function rather than looking first at the charity and the Council’s responsibilities as the trustee for that charity.
· Whether conflict of interest circumstances can be resolved structurally, as above, and whether there may be circumstances where they cannot. Or indeed should not be dealt with structurally?
· Whether a LA can meet separately as trustee and the parameters for all LA members so meeting as trustee. (parish councils frequently do, although some may blur the edges). I think it is self evident that it can and some councils do and have done for some time. It poses however considerable governance issues. Is it operating at arms length from itself as a local authority? Indeed can it do so? Is the function it undertakes distinct from its function as a local authority(perhaps akin to a quasi judicial function?) and can that distinction be made or must it be made as a matter of charity law and how is that put into practice legally in a modern local government framework?
· Whether a LA can delegate to a committee or sub committee appointed under the LGA 1972. From a purist perspective. If the answer to the first question is that this is a matter of trust law then one might argue the answer was no. Not being a subscriber to that perspective I take the view that notwithstanding the trusteeship is a matter of trust law it is nevertheless a role and therefore a function which a local authority is able to undertake (s.139 Local Government Act 1972) and therefore one which it can discharge through its officers, committees or via joint arrangements.
To these questions I add some more:-

What is the concern behind the Tribunal’s decision with respect to Dartford BC’s management of the charity and indeed the Commission’s? Is it Independence? If so I do not see how this can be done unless a council is obliged to devolve its function to a separate body which would not be in accordance with the terms of the trust or bequest and is unnecessary as the Council has the power to deal anyway (S.139). Is it politics, or a question of bias or pre-determination? If so I think this quote from Woolf J in R v Amber Valley DC ex parte Jackson 1985 1 WLR 298 is equally apposite in a charity situation:
“My conclusion as to what the evidence shows in this case is that it

indicates that the majority of the district council can only be said to be

"biased" in the sense that they are as the respondents' counsel contends

"politically pre-disposed" in favour of the development in respect of which

planning permission is sought. It has become the Labour group's policy to

support the development. It is therefore likely that any Labour member of

the planning committee will be more ready to grant planning permission

than he would be if the Labour group had remained adverse to the

development. But does this have the effect of disqualifying the Labour
majority from considering the planning application? It would be a

surprising result if it did since in the case of a development of this sort, I

would have thought that it was almost inevitable, now that party politics

play so large a part in local government, that the majority group on a

council would decide on the party line in respect of the proposal. If this

was to be regarded as disqualifying the district council from dealing with

the planning application, then if that disqualification is to be avoided, the

members of the planning committee at any rate will have to adopt

standards of conduct which I suspect will be almost impossible to achieve

in practice.”

I do not see a one size fits all solution emerging but there probably is a need for guidance in this area for local authorities and this presents a good opportunity to work with the Charity Commission to develop something that will provide colleagues with clearer guidance in a way that is proportionate.
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