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1 June 2007

To The Local Government Directorate,

Audit Commission

By email to uor2008@audit-commission.gov.uk 

Dear Sir/Madam,

Use of Resources and KLOE consultation
The Association of Council Secretaries and Solicitors welcomes the opportunity of making comments on the ‘Use of Resources’ consultation.

The Association represents the majority of Monitoring Officers in England and Wales whose statutory responsibilities specifically include matters of probity and propriety.

As a general point we would see the level 4 criteria in the KLOE as aiming at the following;

1. A status that is aspirational in nature that reflects an optimum but realistic quality of performance.

2. A status that relates to outcomes that the criteria at lower levels are seeking to achieve.

3. A status that reflects a significant cultural and behavioral shift that acknowledges ownership and support, that is inherent within the authority and reflected in leadership and organization levels.

The Association has a particular interest in KLOE 4.3 and we offer the following comments.

In the level 2 criteria, the ‘arrangements for monitoring compliance’ might also include reference to codes of conduct.

‘Complaints procedure’ might more appropriately read ‘complaints management’. There are likely to be several procedures in most authorities, i.e. service complaints, ombudsman complaints, employee complaints, complaints by members, complaints about members.

It is suggested that this level might include provision to the effect that arrangements are in place for ensuring the appointment of a Monitoring Officer with the required training and skills, and the resources to meet the statutory requirements.

This provision might be complemented in level 3 to the effect that the statutory officers (Head of Paid Service, Monitoring Officer and S151 Officer) are able to demonstrate collective responsibility for the improvement and development of governance arrangements and the authority is able to demonstrate its support of them and its own commitment for this.

We suggest that reference to whistle blowing arrangements is overemphasized. The title ‘whistle blowing’ is itself becoming outdated. The criteria should relate more to the development of an honest and open organizational culture where concerns about impropriety are taken seriously as part of a supportive management system.

In level 4, in relation to the code of conduct references, there might be a corresponding outcome related provision on the lines that high standards of behavior are an inherent part of the authority’s culture, support for which is self-evident, and that this culture is reflected in the decisions of the authority and the integrity in which the authority is held.

We suggest that the KLOE 4.3 is too narrow in concentrating only on probity codes. Local authorities are subject to the rules of natural justice as to the propriety of decision making and decision making procedures. These extend to the need to avoid bias and predetermination. Additionally Human Rights legislation requires a ‘fair trail’ in decision making. These requirements are particularly relevant in regulatory decision making where persons’ rights and wellbeing are affected. Licensing and regulatory decision making is a substantial area of local authority activity which appears to be excluded from the KLOE.

In relation to regulatory and licensing decisions in particular there need to be in place procedures that ensure decision making on the basis of merit and that minimize the risk of successful challenge due to procedural or other impropriety. One such procedure, for example is the ‘Members Planning Code of Good Practice’ produced by the Association. There are other criteria for enforcement. In outcome terms we would suggest a provision on the lines that the authority is able to demonstrate that its regulatory responsibilities are undertaken on the basis of merit and proportionality.

There is an overlap with the KLOE that cover risk management. It has always been a risk management responsibility of legal directors/monitoring officers to ensure that the authority’s decisions are not unlawful.

We would be happy to work with the Audit Commission in molding criteria that reflect this wider probity and propriety agenda.

Yours faithfully,

Tony Kilner
Tony Kilner

Policy and Development Officer
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