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20 March 2008

By email to:

criminal@lawcommission.gsi.gov.uk
For the attention of 
David Hughes

Law Commission
Dear Mr Hughes,

Reforming Bribery consultation paper
I am responding to the Consultation Paper number 185 on Reforming Bribery on behalf of the Association of Council Secretaries and Solicitors which represents most local authority legal directors and heads of service in local government in England and Wales who have direct responsibility for providing legal advice to local councillors and local authority employees.

Laws relating to bribery and corruption have been a key element for ensuring the application of essential ethical standards in local governance, and the Association has a close interest in legislative reform in this area.

The Law Commission is to be commended on the detailed discussion contained in the consultation paper. Our comments are in relation to the proposals/questions numbered below;

12.1 

We are disappointed with this proposal that the law of bribery should not draw a distinction between bribery in the public sector and bribery in the private sector. We consider this is likely to create the wrong message for those in the public sector who have for decades accepted that a higher standard is applied to them. The inference appears to be that bribery is a generic offence and that the public sector standard is being aligned with that applicable to the private sector rather than the other way round.

 It is accepted that the line between public sector and private sector has become blurred in recent years, but a clear line can still generally be drawn between services involving public expenditure and those not. If this proposal proceeds, we would wish to see the law acknowledging the higher standard expected in the public sector in relation to the penalties and sanctions that may be applied to those convicted of breaches of bribery law. We would also want to see an acknowledgement that there should be a presumption of prosecution in the case of the public sector as being in the public interest.

12.2 – 5

We acknowledge the merit of the breach of duty approach for the model of bribery. We are concerned that a duty can be readily identified in all areas of local government activity. We suggest that a presumption of duty should be applied by bribery law to all circumstances where public money, public functions and public interest are involved. This would avoid the need for the prosecutor to identify the audit trail of public duty in the more oblique circumstances that such a duty could arise within the meaning of the proposals. 

The Law Commission will be aware of the more recent provisions in the Local Government Act 2000 and LGPIH Act 2007 establishing a more formal ethical framework for local government, and we are concerned that changes to the law of bribery are compatible with the ethical framework requirements, including the statutory Principles and statutory Code of Conduct. The duty feature in bribery would need to readily be seen as relating to these obligations.

12.25

In the local government context, there would be considerable difficulty in proving that the motive for a decision/action of a councillor/employee related to an advantage (such as a gift or hospitality) in the absence of admission, and in the absence of improper motive of the payer/giver (or knowledge of such). Little would seem to be gained in seeking to apply liability in these circumstances.

12.34

The ‘legally required’ defence in the public sector context may be helpful in securing evidence to convict the recipient of the payment. There is a far greater reliance by the public on the word of a councillor or senior officer as to what might constitute ‘legal requirements’ and a defence on these lines applicable to the public sector would reflect that.

12.35

A defence of ‘belief of legally permissible’ is less comfortable in the public sector. This goes to the root purpose of a bribery offence applicable to the public sector.

12.46 – 12.48

We would prefer to see a wider consideration being given to any extension of corporate and supervisory criminal responsibility, rather than offences being created piecemeal.

We would be happy to discuss further these comments in relation to the proposals for reform of bribery law.
Yours sincerely,

A.R. Kilner

Anthony Kilner

Policy and Development Officer
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