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Dear Sir, Madam,

Consultation on Improving Local Accountability

I am responding on behalf of The Association of Council Secretaries and Solicitors to the above consultation document. The Association represents the majority of Monitoring Officers in England and Wales and our members comprise directors and department heads of law and governance in principal councils. We wish to make the following comments by way of response to the consultation in relation to the consultation questions below:

Chapter 2: Developing and strengthening overview and scrutiny

Implementing the Local Government and Public Involvement in Health Act 2007

Provisions
Overview and scrutiny committees have been able to develop from a comparatively narrow concept such that they can and frequently do provide a valuable and sometimes cathartic means of communication between the public, affected by a decision (or likely to be affected by a proposed decision), and the decision makers. The broad flexibility of the legislative framework for these committees has facilitated experimentation and development and we would be reluctant to see any regulations that might have the effect of narrowing the scope for flexibility and inventiveness.

Public involvement in local government is substantially dependant on people taking an interest when their personal interests are, or are likely to be affected. People and communities so affected are adept at using a variety of means to represent their interests including communicating in a variety of ways, lobbying and petitioning. The overview and scrutiny process has become another means for hearing public and community expression. It should be appreciated that all these mechanisms inevitably have an affect on the progress of decision making. Enhancement of the powers and scope of overview and scrutiny committees has a consequential risk of increasing the tension between the overview and scrutiny role and the role of the executive.
It is pertinent to note that much of the proposed regulations concentrate and is limited to the overview and scrutiny of LAA targets which are of less direct interest to the majority of the public and communities.
Question 1 Do you agree with our proposed approach in relation to overview and scrutiny committees requiring information from partner authorities?
It is understandable that whilst, in the bigger picture of the development of local governance, LAA partnering is at a tentative stage of development, the Government is concerned to avoid giving overview and scrutiny committees wide open information requiring powers at this stage . In the longer term we would look to the restriction being lifted on the basis that LAA targets are only a narrow list of priorities amongst a far wider range of functions of relevance to local communities.

 In restricting information to that relating to a LAA target, there is scope for considerable disagreement as to whether information requested relates to a target or not. We would not wish to see any formal framework for resolving disputes and would hope that such could be resolved at the partnership level, or otherwise, if necessary, informally through the regional government office. 
It is conceivable that an overview and scrutiny committee might, legitimately, be involved in consideration of proposed LAA targets, or even potential targets, in supporting an executive, and, if the limitation to LAA targets is applied, it is suggested the regulations might be so worded to extend the obligation to provide information that would cover this circumstance.

It is preferable that the regulations do not create any separate system of entitlement to withhold information to that already in existence under the Data Protection Act.

Whilst there is the potential for aggravation being caused by delay in provision of information and the manner of provision, we would not support these aspects being included in regulations unless and until serious problems are created by their absence.
The longer term public interest objectives of partnership should themselves be sufficient to enable resolution of such minor issues.
Question 2 Do you agree with the proposal to apply the provisions in relation to exempt and confidential information without modification to local authority executives?
Yes.
Question 3 Do you agree with the proposed approach towards joint overview and scrutiny committees? Are there specific issues that should be considered as part of the approach?
The consultation document implies that joint committees may only be established for purposes in relation to LAA targets. This is a narrow approach and fails to recognise the potential contribution that could be made by broader based joint committees. We would urge that the powers to form joint overview and scrutiny committees are not so constrained.
Question 4 Do you agree with the proposed approach to enable district scrutiny committees to review the delivery of LAA targets?
It is more than likely in the realm of local politics that there will be duplication of effort as between district overview and scrutiny committees and county or joint committees. It is less likely that such effort will cover precisely the same issues. It seems grossly unfair that a district committee that might pursue a particular local angle on an issue would be disentitled to a response on that local angle on the basis that the county or joint committee has reported more generally. The proposed limitation on having regard to and responding to a district committee report or recommendation is unnecessary, unworkable and divisive and appears to contradict the tenor of the consultation document generally in encouraging local public involvement.
Question 5 Do you agree with the proposal to apply these new powers in councils operating alternative arrangements? Are there any specific implications that should be taken into account in doing so?
Yes, by being enabling, generally.
Taking forward the 2008 White Paper commitments
Question 6 What issues should be considered as part of any new power to establish area scrutiny committees?
The maximum flexibility and discretion given to local authorities, and the minimum of restriction, would enable reasonable experimentation within the resources available and provide the means for dealing with localised differences of geography, politics, structure and culture.

Question 7 How might the requirement for dedicated scrutiny resource be put into practice?
Para 2.33, presumably unintentionally, omits reference to metropolitan district councils as being included in the list of authorities to be covered by the scrutiny resource proposal.
(They became unitary authorities before the statutory ‘unitary’ authorities were subsequently invented.)
It is probably the case that the provision of a dedicated scrutiny resource by an authority is directly related to the authority’s scrutiny performance.

In the majority of authorities, the monitoring officer has effective day to day responsibility for the proper democratic governance of the authority, and, if a legal obligation is considered necessary, the appropriate means would be to place a duty on the authority to provide such staff, accommodation and other resources as are, in the opinion of the monitoring officer, sufficient to enable the overview and scrutiny function to be adequately discharged by the authority.
Question 8 Do you agree that appeals about a local authority’s response to a petition should be considered by the overview and scrutiny committee? What practical issues might arise?
Petitions to local authorities come in all shapes and sizes. Any formalised process will have the inevitable effect of affecting the freedom of a petitioner to petition a local authority about what, in what way, how, when, where and to whom.  The content of a petition (and any existing standing order process) will generally determine where a petition might be considered. Petitions to council meetings, for example, will generally be referred to the relevant body to consider. This might be the executive, a regulatory committee, an area committee or a scrutiny committee. Some petitions are made to specific bodies or committees. Authorities often have arrangements to allocate petitions to an appropriate body.
Clearly there cannot be an appeal in relation to the outcome of a petition that relates to a regulatory decision. Nor would it be sensible for an appeal of a decision of a scrutiny committee to be dealt with by another scrutiny committee.
The proposal for an appeal process, presumably against a decision made in response to a petition, implies that there is some power in the appeal body to re-hear the petition and make a different decision. Expectations are likely to be raised within an appeal process that cannot be met in any judicial understanding of what is an appeal. Overview and scrutiny committees have no overturn power, merely the ability to refer and recommend.

An appeal process itself implies some form of judicial process with rights of audience and the usual legal implications applicable to judicial process. Such would be entirely inappropriate.
It is suggested that the objectives of the proposal would be more efficiently and appropriately met by the facility for a councillor to refer a decision in relation to a petition to a relevant overview and scrutiny committee to enable the committee to decide whether to review the decision. 

Chapter 3: Increasing the visibility and accountability of local

public officers
Question 9 Do you agree with this approach that those responsible for the job descriptions should determine the precise arrangements by which the chair or chief executive will attend regular public meetings?
It seems to be entirely inappropriate for job descriptions to ‘determine the precise arrangements’ for post holders to attend public meetings. It would be appropriate for job descriptions to indicate a role on the lines that the postholder would be expected to publicly account for the decisions and actions of the public body both internally, and to relevant scrutiny committees and similar bodies and to public meetings.

Many chief executives and chief officers and indeed other officers already regard it as part of their responsibilities to be ready to account, publicly and otherwise for their decisions and their departments’ actions.
Question 10 Do you agree with our proposals to require the local authority with its strategic partners to agree a local scheme for petitions to hold officers to account? What practical issues might arise?
Any formal statutory process will inevitably become another mechanism for individuals and communities to use as a means of expressing interests in relation to sensitive decisions. It should be appreciated that any additional process will have an impact on the way decisions are made. It would be more sensible for local authorities and other local public bodies to adopt the objective of the proposal and develop flexible arrangements that are likely to meet practical needs in a managed and efficient way, enabling initiative and inventiveness, rather than a regime being imposed that cannot possibly have regard to all circumstances.
Question 11 Should the Government provide some minimum standards for local schemes to hold officers to account? What should they be? Which, if any, local service providers and agencies must, or must not be in any scheme?
The Government should explain the broad objectives and outcomes to be sought and encourage and enable local authorities and public bodies to respond in a way that reflects individual circumstances.
Question 12 Do you agree that the scope of the scheme should be agreed locally subject to any statutory minimum standards and whether this would be an effective means of empowering communities?
Communities already have the power to influence decisions when they want to. It is a mistake to assume that mechanisms and devices have to be applied by law to create a means of empowerment. Local authorities have for years been managing the process of compromise between the public interest and individual and community interest and frequently hard decisions have to be made. The traditional systems of informed committee debate, political objective and local interest are tried and tested and are a democratically accepted means of decision making. Government should be reluctant to create new statutory vehicles of pressure and emphasis that could artificially create an imbalance in the delicate framework of local democracy. It is better that local authorities and public bodies voluntarily adopt ideas and approaches that lead to the development of both good practice and good governance without the heavy hand of a statutory (and inevitably arbitrary) process.
Chapter 4: Facilitating the work of councillors
Question 13 Do you agree with the proposed approach?
There is, of course, a fundamental difference between decisions made by commercial and other organisations, which have been able to adopt mechanisms for making decisions that avoid the need for the participants to meet collectively, and public bodies. Decisions of public bodies are far more widely open to legal challenge. Predetermination law assumes the fact of decisions of public bodies being made in meeting after appropriate debate and members not making their minds up (unless there is evidence to the contrary) until the point of voting. Any departure from the current process extends the risk of challenge. We urge that the approach needs managing with extreme caution both within any enabling legislation altering current local government law on decision making arrangements and in the formulation of standing orders or other secondary means for implementing the options. In the local government context, there is nothing more open and honest than the public seeing, in public meeting, elected representatives speaking and voting on a matter affecting the public interest. It would be a lamentable consequence were the mechanisms proposed to be used merely for the purpose of a councillor preferring not to attend the meeting in person for ulterior purpose or merely to avoid being present with the public.
Just as justice must be seen to be done, in order to provide integrity to any judicial process, local government decision making must be seen to be valid for it to be publicly accepted.

We hope these comments are of assistance in your further consideration of the proposals.

Yours Faithfully,

Tony Kilner

Policy and Development Officer
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