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ASSOCIATION OF COUNCIL SECRETARIES & SOLICITORS’

RESPONSE ON:

Consultation Paper on Codes of Conduct for Members & Officers

Introductory remarks:

The Association of Council Secretaries & Solicitors represents all Monitoring Officers and Deputy Monitoring Officers of local authorities in England and Wales.  This Response is the result of contributions from various members of ACSeS and has been led by Mirza Ahmad, our 1st Vice-President & Lead Officer on Ethical Governance Issues.  If you require any clarification of this Response, please contact Mirza Ahmad directly (his details can be found at the end of this Response).

ACSeS has no objection to the Government publishing all or any part of this Response for the purpose of the next stage in the process.

Whilst the revised Code of Conduct for Members (2007) has not caused our members difficulty in interpretation or application, if clarifications are felt necessary for other local authorities we would have no objection to the repeal of the 2007 Code so long as it is replaced with one that is clearer and easier to understand by all. The proposed split into two parts – one that applies to all occasions relating to the official capacity of an elected / co-opted member and the other more narrowly constrained part relating to non-official capacity – is noted. 

The opportunity to have common application and interpretation between the Member and the Officer Codes should also be pursued, so far as is possible. The Officer Code, in particular, has been long overdue and the Council hopes the Government will now act to implement the same, without any further delays. The previous consultation process in August 2004, followed by another consultation process in 2008, should not be followed by another consultation process in 2009/10. Equally, it would make sense for the Revised Code of Conduct for Members and Co-opted Members to be brought into effect from, say, the start of the Municipal Year to avoid ‘in-year’ changes.
The remainder of this response follows the questions raised in the consultation paper. 

Chapter 2: Code of conduct for local authority members

Question 1 Do you agree that the members’ code should apply to a member’s conduct when acting in their non-official capacity?

For the reasons indicated in the consultation paper in respect of encouraging and living open, transparent, high standards of ethical governance, trust and confidence in local government and in order to address some of the practical implications of the Livingstone Case, ACSeS supports the extension of the Code of Conduct for Members and Co-opted Members to non-official capacity, but such extension must be limited to criminal offences, as defined in our response to Question 2.

Question 2 Do you agree with this definition of ‘criminal offence’ for the purpose of the members’ code? If not, what other definition would you support, for instance should it include police cautions? Please give details.

The proposed definition in paragraph 2.10 is too liberal in its application and we recommend it is limited as follows to cover bringing the Council or the member’s office into disrepute:-
“Criminal offence” is defined to mean any criminal offence recognized under UK law for which –

(a) No fixed penalty charges, notices or local authority cautions are in place; and

(b) The Member or Co-opted Member has pleaded guilty to (or been convicted of) any such criminal offence.

Whilst recognizing the difficulties that may arise in terms of conflicts of law between different jurisdictions and jurisprudences, the ACSeS takes the view that the criminal offence, as defined above, should be applicable to a member’s activities wherever it might occur – i.e. world-wide – as what is important is the upholding of high ethical standards, at all time, for those covered by the Revised Code of Conduct for Members.
The reference to pleaded guilty is an important consideration in so far as it will allow the Standards Committee to commence the investigation into the matter before the conclusion of the criminal case. The alternative of waiting for the outcome of appeal  processes may be quite a long time from the commission of the ‘offence’ to sanction under the ethical governance regime. Excluding fixed penalty charges, notices or local authority cautions is also appropriate, but there may still be some argument in relation to the application of this exemption in relation to Police cautions, which are likely to be considered more serious.

Question 3 Do you agree with this definition of ‘official capacity’ for the purpose of the members’ code? If not, what other definition would you support? Please give details.

Whilst the two limbs of the current provision are acceptable, ACSeS believes that Members who are active on internet websites/blogs will be perceived as being elected members undertaking Council business or speaking about Council business or otherwise perceived to be acting for their Authority. Citizen perception is important and members need to be clear as to when they are or are not undertaking Council business. The position is, of course, likely to become more difficult to determine and enforce if the Government’s recent consultation in Members being able to participate and vote in Council Meetings, through remote means, are implemented. 
Members should not, therefore, be allowed to avoid applicability (and thus liability) under the Revised Code of Conduct for Members by choosing when it suits them not to be act as a Councillor.  Accordingly, we suggest the applicability of the Revised Code of Conduct for Members should be based on the reasonable and objective citizen test and not the subject member test.

The two limbs of the current Code of Conduct for Members should be extended, therefore, to include the activity of members and co-opted members with this third definition –
“Speaking or commenting – whether in print or otherwise – on or for the Council in relation to the business of the office to which s/he is elected or appointed to serve on the Council as, for example, Chairman or a member of a Committee.”

Question 4 Do you agree that the members’ code should only apply where a criminal offence and conviction abroad would have been a criminal offence if committed in the UK?

As per our answer to Question 2, the Code of Conduct should be world-wide as Members do travel abroad on official business and they must continue to uphold the high ethical standards expected of them in the UK.
Question 5 Do you agree that an ethical investigation should not proceed until the criminal process has been completed?

As indicated in our answer to Question 2,  the Standards Committees should be able to commence investigations where the Member has pleaded guilty and is waiting for sentencing. To do otherwise, will prolong the matter and make the ethical governance regime less effective.

Question 6 Do you think that the amendments to the members’ code suggested in this chapter are required? Are there any other drafting amendments which would be helpful? If so, please could you provide details of your suggested amendments?

All of the clarifications and amendments are acceptable and we are not aware of any other provisions that need to be incorporated. It must, however, be noted that voluntary provisions by local authorities must continue to be allowed as to do otherwise would be a retrograde step. Many local authorities, for example, already have voluntary local provisions built into their Codes of Conduct for Members

Question 7 Are there any aspects of conduct currently included in the members’ code that are not required? If so, please could you specify which aspects and the reasons why you hold this view?

No, but:-
1.
Paragraph 8(2)(d) gives members a personal interest in any body of the type listed in 8(1)(a)(i) or (ii).  However a member would already have a personal interest in those bodies by virtue of paragraph 8(1).  This makes 8(2)(d) meaningless.  We believe that paragraph 8(2)(d) was intended to replicate the provisions of the old code where a councillor's friends or relative's interests of the type mentioned in paragraph 8(1)(a)(i) or (ii) gave rise to an interest.

Paragraph 8(2)(d) needs to be amended so it gives rise to the intention set out above.  Or it should be deleted as it is confusing and duplicative.

2. 
Paragraph 10(2) says that a councillor doesn't have a prejudicial interest in items to which any of items 10(2) (a)-(c) apply.  However, this is not what was intended, because the negative wording one of 10(2)(a)-(c) applies to almost every conceivable piece of business.  The problem is that the word "or" has been used after 10(2)(b), when it should have been "and".   The opportunity to address this should be taken on this review of the Code.
Question 8 Are there any aspects of conduct in a member’s official capacity not specified in the members’ code that should be included? Please give details.

No.

Question 9 Does the proposed timescale of two months, during which a member must give an undertaking to observe the members’ code, starting from the date the authority

adopts the code, provide members with sufficient time to undertake to observe the code?

Two months is consistent with existing statutory provisions and we do not see any difficulty in this; although there may be no need to ‘re-impose’ this requirement if the existing declarations can be interpreted to include revisions to the Code of Conduct for Members.  Accordingly, the Government should avoid a ‘fresh’ round of signatures when existing ones are sufficient for such purposes.
Question 10 Do you agree with the addition of this new general principle, applied specifically to conduct in a member’s non-official capacity?

For the reasons explained in the answer to Question 2, the provision should be world-wide.  In addition, and so as to ensure the perception of a right minded citizen takes precedence over a Member’s / Co-opted Member’s attempts to choose when to be on official duties and when not, the Code should be clarified to reflect this.  The suggested “third limb” provision in our answer to Question3 should go some way to help in this regard, as what matters is how Members / Co-opted Members are reasonably and objectively perceived and not, necessarily, how they choose to describe themselves on each occasion.

Question 11 Do you agree with this broad definition of ‘criminal offence’ for the purpose of the General Principles Order? Or do you consider that ‘criminal offence’ should be defined differently?

We believe the definition is far too broad and should be limited as indicated in our answer to Question 2.   

Question 12 Do you agree with this definition of ‘official capacity’ for the purpose of the General Principles Order?

For the reasons explained in the answer to Question 3, the provision should be extended to those circumstances envisaged by the “third limb.”
Chapter 3 Model Code of Conduct for local authority employees

Question 13 Do you agree that a mandatory model code of conduct for local government employees, which would be incorporated into employees’ terms and conditions of employment, is needed?

Yes - this has been awaited for a long time and should be implemented without any further delay. Enforcement will, of course, be a matter under employment law and not a matter for the Standards Committee or the Standards Board for England; although it is recognized that the Standards Committees may wish to give -  as now - guidance and encourage best practice thorough, for example, Member  / Officer Relations Protocols.

Question 14 Should we apply the employees’ code to firefighters, teachers, community support officers, and solicitors? 
The professional Codes, of course, govern professional behaviour and not necessary all aspects of behaviour covered by local government activities. Accordingly, the Employee Code should apply to all relevant employees – see answers to Question 15 and 22 - and there should be no exclusions even for those employees subject to professional codes of conduct. The ‘higher and more onerous’ code should, of course, apply in ensuring high ethical standards of behavior and conduct for officers. 
Question 15 Are there any other categories of employee in respect of whom it is not necessary to apply the code?

The general provisions should apply to all employees; whereas the more senior officers (i.e. those politically restricted and/or those exercising a scheme of delegation power) should be subject to the more onerous parts of the Code.

Question 16 Does the employees’ code for all employees correctly reflect the core values that should be enshrined in the code? If not, what has been included that should be omitted, or what has been omitted that should be included?

The core values / principles are fine; although the Government should also consider the other aspects of the General Principles which should also apply - such as : Selflessness, Honesty and Integrity, Objectivity, Respect for others, Duty to uphold the law, Stewardship, Leadership and Duty to abide by the criminal law. 

In addition, the heading re ‘Treatment of Information’ should be re-labelled ‘Treatment of Confidential / Exempt Information’ and the text suitably updated to include references to exempt information, so as to be clear about these aspects.
Question 17 Should the selection of ‘qualifying employees’ be made on the basis of a “political restriction” style model or should qualifying employees be selected using the delegation  model?

The qualifying provisions should not be about ‘or’ but ‘both’ are relevant as those subject to Political Restriction should be subject to these provisions and those who might not be so restricted but exercise delegated powers must also be subject to the higher ethical governance standards. To do so otherwise, might be to ignore the reality of decision making in local government.

Question 18 Should the code contain a requirement for qualifying employees to publicly register any interests?

Central registration with, for example, the Monitoring Officer is long overdue and should be implemented for Politically Restricted posts as well as those who exercise delegated authority. As to whether these registers should be open to the public should be a matter for local decision making, as the register will contain personal data which might be covered by the Data Protection Act of the employees. 
Whilst there is a need for the public to know the contact details, including land and financial details of Members and Co-opted Members making decisions in the name of the public, there is not the same level of need for the public to know the contact details, including land and financial details, of all local government employees. For example, the home and telephone numbers, including the salary details, of all employees are not relevant for members of the public to know, so long as the public know that there is a register of personal and financial interests kept by the relevant Chief Officer (or the relevant Monitoring Officer) to ensure probity and propriety of officer decision-making.

The provisions re ‘using your position improperly’ and ‘considering advice provided to you and giving reasons’ should, however, apply to all officers.
Question 19 Do the criteria of what should be registered contain any categories that should be omitted, or omit any categories that should be included?

The provisions for registration appear to be fine although there will, no doubt, be on-going debate as to whether membership of political parties by the most senior officers in local government should be registered in some central register kept by Monitoring Officers.
In keeping with open and transparent principles, it is felt important to require all Politically Restricted Post-holders and those who might exercise delegated authority must register their membership of any Freemason organization in the Department or Central Register, maintained by the Monitoring Officer.

Question 20 Does the section of the employees’ code which will apply to qualifying employees capture all pertinent aspects of the members’ code? Have any been omitted?

Registration of gifts and hospitality at the Departmental or Central Register with, for example, the Monitoring Officer, might also be worth considering as part of this review. In addition, as per the Code of Conduct for Members, local authorities should be able to add voluntary local provisions in the Officers Code.
Question 21 Does the section of the employees’ code which will apply to qualifying employees place too many restrictions on qualifying employees? Are there any sections of the code that are not necessary?

Subject to Data Protection Act considerations, these provisions appear workable.

Question 22 Should the employees’ code extend to employees of parish councils?
There is a debate as to whether the Officer Code should apply to Parish Officers and the Government might wish to consider some de-minimus provisions for small authorities.
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