26th March 2009
Ms Ashmita Shah 

Legal Policy

The Law Society

113 Chancery Lane

London

WC2A 1PL

Email: consultationresponse@lawsociety.org.uk
Dear Ashmita 
Local Authority Chief Legal Officer Consultation

I am responding on behalf of the Association of Council Secretaries and Solicitors (ACSeS) to the Local Authority Chief Legal Officer Consultation. ACSeS is the professional association for managers of corporate governance (legal, administrative, democratic, scrutiny and standards functions) and statutory monitoring officers and their deputies in local authorities in England and Wales.

Whilst there is now a need for consolidation of local government legislation, which has been the subject of frequent adjustment since the last major overhaul in 1972, we do not see that there is any pressing need for legislation requiring local authorities to appoint a qualified ‘chief legal officer’. Neither therefore do we consider that it is appropriate for such appointment to be made “in place of a Monitoring Officer.

The consultation proposal itself makes no case that legislative intervention is necessary to deal with problems caused by the absence of legal advice due to the absence of a chief legal officer. The statutory duties of the Monitoring Officer provide the ultimate safeguard that actions are not taken by local authorities without proper regard to issue of legality although there is no evidence that the senior lawyer, whether in a designated Chief Legal Officer post or otherwise, has any difficulty in securing proper access to the processes of decision making as and when appropriate. The Audit Commission have not at any time identified differences in performance between local authorities with chief legal officer posts and those without, nor between authorities with legally qualified monitoring officers and those without. It seems evident that the proposal is one of principle rather than one supported by evidence justifying intervention. It does seem less likely, therefore, that the proposal would attract political support.

We are not aware of any accurate statistic as to the number of authorities who do not have a post equivalent to chief legal officer, or any statistic as to the number of monitoring officers who are not legally qualified. What is evident is that almost all local authorities employ lawyers, with heads of legal services having managerial responsibility for them, and most monitoring officers are lawyers in senior positions within their authorities. 

In response to the questions in the consultation:

1. Do you believe that there is a case for change to the current arrangements for Local Authority Statutory Officers?

We do not consider that there is an evidence based case for legislative intervention in relation to local authority statutory officers. On the contrary, the evidence is that local authorities generally recognise the need for legal services and employ qualified lawyers to meet such need. Additionally most local authorities appoint a qualified lawyer as their monitoring officer.

2. What are your views on the suggestion that there should be a statutory requirement for each local authority to appoint a Chief Legal Officer?

We do not see that there is a problem that such statutory requirement would purport to deal with. 

3. Do you believe that the Monitoring Officer should be a member of a regulated profession, and if so which professions and why?

We do believe that the Monitoring Officer should be a qualified lawyer and we encourage local authorities to recognise this as an appropriate qualification having regard to the functions of the appointment. It is logical that the Monitoring Officer should be the most senior lawyer in the authority in order for the Monitoring officer to have an appropriate level of influence within the authority to properly undertake the functions. We would support additional statutory guidance that the Monitoring Officer should be represented on the Senior Management Team of the authority as is already the case with the Chief Financial Officer.

4. What technical skills do you believe the Monitoring Officer requires and why?

It is evident from the functions in the 1989 Act and the Acts of 2000 and 2007 that legal skills are desirable. Since the 2000 Act, ACSeS has recognised the need for training on the functions and has provided regular training opportunities through its annual conference, monitoring officer conferences, branch meetings and other training events. ACSeS members also contribute to the Annual Assembly of Standards Committees arranged by the Standards Board which is also a recognised training event for Monitoring Officers. We are also as an Association looking to develop a qualification for both Monitoring Officers and Deputy Monitoring Officers.
5. Are there any other responsibilities that you think the Chief Legal Officer should discharge?

Most local authorities have clearly defined job descriptions for their senior legal posts. The Monitoring Officer functions rarely amount to a full time post in any authority and the role is generally added to the senior legal post. S112 of the Local Government Act 1972 provides optimum flexibility for local authorities to determine their own employee structures and we do not see that there is a need for legislation to otherwise limit that flexibility by allocating specific responsibilities. With rapid change in local government, the widest flexibility is needed that is not constrained by prescription.

6. If there is a case for change are there any other solutions?

There is a case for consolidation of local government legislation. There is also a case for improving the flexibility available to local authorities to allow for experimentation and innovation. We do not consider there is any case for further prescriptive legislation on the lines indicated.

Yours sincerely
Andrew Frosdick

President
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