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RIPACONSULTATION@homeoffice.gsi.gov.uk
Dear Mr Cooper,
RIPA Consultation

I am responding on behalf of the Association of Council Secretaries and Solicitors to the consultation on the Regulation of Investigatory Powers Act 2000. The Association represents Heads of Legal and Democratic Services and Monitoring Officers in local government, most of whom have a direct responsibility for the governance arrangements in their authorities, in particular for regulatory activity and the propriety of RIPA authorisations.

It is regretted that the consultation appears to have been skewed by reaction to the media in relation to ‘trivial’ offences. Offences which are minor in the bigger picture of enforcement are often precisely those offences that the public complain vociferously about at local level to their councillors. It is of no value to representative democracy for councillors to have to respond that they can do nothing about enforcement of these offences. The consultation implies that the proportionality test applies to the gravity/triviality of the offence as well as the appropriate techniques applicable to secure enforcement.

It is accepted that over a period of time there may be changes in public attitude towards the techniques that might be considered acceptable and appropriate in securing effective enforcement of criminal activity. It is urged that any such changes are properly and carefully identified, rather than placing reliance on a media campaign, much of which relied on the inference that RIPA was anti terrorist legislation.

Most local authority enforcement activity relies on normal methods of obtaining evidence. Use of techniques under RIPA authorisation is limited to comparatively few cases. Enforcement generally in local authorities is now subject to the better regulation principles and the Regulators’ Compliance Code. Enforcement matters are frequently of local political interest. The preparation and conduct of enforcement proceedings require specialist skills. Local magistrates are well capable of balancing the public interests and provide a check to over-exuberant enforcement. The authorisation of covert investigatory techniques under RIPA requires careful consideration and is open to examination by both magistrates and defence lawyers. Use of RIPA is subject to examination by the Office of Surveillance Commissioners and local authorities are subject to inspection by OSC inspectors. All these checks and balances already provide ample thrust to ensure RIPA authorisations are not given lightly.

It is bizarre that in the same consultation that seeks to enable the police to use RIPA more easily, proposals are included that would have the effect of limiting local authority use. Offences prosecuted by local authorities are no less ‘criminal’ than those prosecuted by the police. It seems appropriate that local authorities should have access to the same tools for what amounts to the same task of prosecution.

Rank for authorisations

Within the police forces ranks are comparable across the country. The same does not apply in local authorities, having regard to their varying sizes and functions. References to ‘director’, ‘chief officer’, ‘assistants’, and ‘deputies’ mean different things in different authorities. Without definition, even first tier, second tier, third tier, etc will mean different things to different authorities. We would urge that local authorities be devolved the power to determine the appropriate levels of responsibility within their own delegation arrangements, subject to guidance, perhaps, that the decision making be at such level of seniority that is commensurate with the gravitas of such decisions, but not so senior as to be impractical. (It seems impractical, for example, that the Head of Paid Service of even the smallest of principal local authorities should have involvement in RIPA authorisations.) It is probable that this would involve authorisations being made at levels immediately below chief officer/departmental head.

Role of councillors

Individual councillors have wide powers to see any information and documentation relating to the functions of the authority, and this would extend to seeing any individual authorisation under RIPA. (subject to compliance with appropriate confidentiality under the Code of Conduct) Most local authority constitutions provide a variety of ways for individual councillors to raise issues at full council and committee levels. There is nothing preventing existing scrutiny committees or regulatory committees from examining enforcement activity including RIPA authorisations. It may be appropriate, as a matter of good practice, for regulatory activity to be the subject of an annual report, which might include information of RIPA authorisations and the outcomes. It would seem more appropriate for this to be the subject of guidance from the Better Regulation Executive rather than be the subject of further regulation within the RIPA framework.

The development of covert investigatory techniques and their use authorised under RIPA is comparatively new to local government. The OSC and its team of inspectors provide valuable guidance and advice to local authorities in this small specialist area of activity. Whilst we support the periodic review of the RIPA framework, we urge caution at this stage at imposing changes that could have an adverse impact on the use and value of the investigatory powers and consequent impact on the application of the better regulation principles and the Compliance Code.
I have liaised with Solicitors in Local Government (which body represents all solicitors in local government) in relation to this response and they concur with the comments above.

Yours Sincerely,

Anthony Kilner

A R Kilner
Policy and Development Officer
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