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Dear Mr Tandoh,


I  refer  to  our previous correspondence in respect of the above and thank
you  for  bearing  with  me  with  regard  to  the  Association  of Council
Secretaries  & Solicitors' Annual Monitoring Conference which was held on 2
February 2006.

On  behalf  of  the  Association,  as Lead Officer on Ethical Governance, I
offer the following comments for your consideration:-

Overall comments

1.      The  Government's  proposed  approach  with  regard  to the Code of
     Conduct for  Members  and  local  filtering by Standards Committees -
     even  though  there are mixed views on the matter - seems to be about
     right.     It  has,  however, been noted that no additional resources
     have  been  proposed to assist Local Authorities to meet the proposed
     changes  and,  in  particular,  the  impact  such  "local  filtering"
     proposals will have on local Standards Committees and, in particular,
     the role of Monitoring Officers.

Resources

2.     Based upon the experiences of the Standards Board for England, it is
     clear  that  the  resource  implications  -  in  terms  of  finances,
     procedures  and  personnel  involvement  - for District Councils with
     many  Parish Councils will be huge, to say the least. Accordingly, if
     the  Standards  Board  is to become a Strategic Regulator and Central
     Government  funding  towards  the  Standards  Board  is to be reduced
     (which  we  believe  to  be the case) then those resources should, at
     least,  be  re-directed  to District Councils. A suitable 'weighting'
     might  also be considered appropriate for those Councils with a large
     number  of  Parishes  to  reflect  the  need  for additional resource
     pressures to discharge their responsibilities.

Standards Committees and SBE withdrawal powers

3.           It   is   also  noted  in  the Discussion Paper that Standards
     Committees  will   be   offered  more  powers to deal with complaints
     against  Elected  Members;   however, the Discussion Paper highlights
     that  the  Standards  Board    for    England   may  withdraw  powers
     from   local   Standards Committees.  No  criteria  has been given in
     terms  of establishing what  is  a "serious complaint" to be referred
     to  the  Standards  Board  for  England  and neither has any criteria
     been  given in terms of how the  Standards  Board  for  England  will
     withdraw powers from local Standards  Committees.    The  last  thing
     local    government    wants,  therefore,   is   for   a   "strategic
     regulator"   to   start   using  its "withdrawal  powers"  to  return
     to   a position that it accommodated prior  to  the  introduction  of
     the   new   legislation.    Some   statutory  safeguards   might   be
     considered    appropriate  to  protect  against  the  temptation   to
     "clawback   to   the   status   quo", even if the current leaders  at
     the Standards Board for England have  indicated - through action  and
     words   -   that  there  is  no or little prospect of them wanting to
     clawback lost ground.

'Local filtering'

4.           In   terms   of   "local  filtering",  it  is the Government's
     proposal  to  make   Standards   Committees   more   independent  and
     thorough  to  ensure  public   confidence   and to build capacity and
     capability  to  undertake the  new  role.    The  Government believes
     that  Standards Committees should  be at the heart of decision making
     within the conduct regime. The Government also believes that there is
     more opportunity for local mediation  and  other intervention falling
     short of investigation and to  allow  disagreements  to  be  diffused
     at  the  local  level.  The intention,  therefore,  is  right but the
     detail          has          yet         to         be         worked
     out  and  ACSeS  / Standards Committees will want to ensure, when the
     details  are published, that the final arrangements will be effective
     with regard to such intentions.

Monitoring Officers

5.           The   Government  also  believes  that  the Monitoring Officer
     has  to  become central, not only in terms of investigating, but also
     in  terms  of  promoting  and championing high standards and ensuring
     that  ethical  standards  become embedded as an intrinsic part of the
     local  culture.  The   Government  recognises  this  already  happens
     from   the   good Monitoring  Officers.   It  does, however, note the
     need  for  greater  consistency   across  the  country  in  terms  of
     advice   from   some  Monitoring  Officers on the Code of Conduct for
     Members  and  recommends  that   the   Standards  Board  for  England
     addresses            the            same.             It           is
     anticipated,  therefore,  that  the  Standards Board for England will
     continue  to  give  guidance  to  Monitoring  Officers  but, as noted
     earlier, no additional resources are being identified, at this stage.
     ACSeS  will, therefore, continue to work with the Standards Board for
     England  and  the  Government  to  ensure any Guidance issued will be
     appropriate for Local Government.

Deputy Monitoring Officers

6.           The   Discussion   Paper   is   also silent with regard to the
     statutory protection  that  should  be  given  to  Deputy  Monitoring
     Officers.  Currently,   as   you   know,   statutory  protection only
     applies  to  the  'trinity'   of  top officers in the principal local
     authorities  - i.e. Head  of  Paid  Service,  the  Monitoring Officer
     and the Section 151 Finance  Officer.    Under  the  proposed regime,
     it  is felt that, as Deputy  Monitoring  Officers  will,  invariably,
     be   called   upon  to  conduct most of the investigations, they need
     statutory protection so as  to  ensure they carry out their duties in
     a  prompt  and  considered manner without any fear or favour from the
     Member  being  investigated.  This   is so, as the Monitoring Officer
     will,  in  all  probability, want to remain as the key adviser to the
     Standards  Committee  in  respect of such investigations and so as to
     avoid any conflicts of interest with the investigations process.

Revised Code of Conduct for Members

7.           It   should  also be noted, with some disappointment, that the
     revised  Code  of Conduct is not being extended to partnership bodies
     and other public  sector bodies responsible for spending huge amounts
     of  public monies.     The  Government  is,  therefore,  in danger of
     missing  an  opportunity   as   -  with  the  Government's own agenda
     with   regard  to  Devolution   and   Local   Neighbourhoods   (which
     envisages non-elected Members  controlling  vast  amounts  of  public
     funds   and  without  any  relevant   Codes  of  Conduct  controlling
     non-elected  Members  to  further  improve  local  governance  beyond
     the local authority) - there is a need  to  embed  ethical principles
     and   good  conduct  into  non-elected  public   bodies.     If   not
     addressed,  this  "deficit  and  difference  in  treatment"   between
     elected   and non-elected members could lead to a dangerous   'local'
     conflict     situation     with     differing   or   no  recognisable
     standards  of  behaviour  and  good conduct expected of local  people
     serving  on  the  same  public  bodies  for  the future.  The Code of
     Conduct  for  Members should, therefore, in accordance with the Nolan
     Principles, be extended to cover other public bodies.

Operational considerations

8.           In   terms   of  operational  matters, it is also important to
     recognise that   any   new  statutory  framework  should  not  hamper
     or   make  bureaucratic    the   existing   arrangements.    In  that
     regard,   good  Monitoring   Officers  already  promote  and champion
     high  ethical and corporate governance standards and behaviour inside
     and outside their organisations.

9.    This happens, of course, not just as Monitoring Officers, but also in
     terms  of  their more wider line management roles in the provision of
     good  legal  advice  and support to elected members and related local
     public bodies.   Some examples include:-

     >     proactive training and development of Members and Officers;
     >      establishing   corporate   systems  and processes to deal with
     such issues; and
     >      "initial   Monitoring   Officer   enquiry"   of   informal   /
     formal  complaints  -  i.e.  not  "Monitoring Officer investigation"-
     with         appropriate  advice  and  assistance  being shared  with
     relevant potential complainants and elected members.

10.           Such   proactive   approaches  have  the  desired  effect  of
     "answering" any informal  /  formal  complaints  and  alleviating the
     concerns  of  the  potential   or   actual  complainant  without  the
     need   for   a  formal  complaint to the Standards Board for England.
     Currently,   therefore,   the    Monitoring    Officer's   level   of
     intervention  with regard to any formal  /  informal  complaints  can
     range  from   "no action" to the issuing of a "final warning letter".
     In  between  the same, there will be  the  encouraging  of  mediation
     /   conciliation,  intervention  of  action  through  Group Leaders /
     Chief       Whips       and       placing      a      Member      "on
     notice"  by  letter  (including a "warning letter").   Ultimately, of
     course,  the  Monitoring  Officer can - but does not have to! - refer
     the elected member to the Standards Board for England for a breach of
     the  Code  of  Conduct  for Members. Some of ACSeS' members have done
     that in light of the clear threats to their own career prospects.

11.          Any   new   system   of   local   filtering  must,  therefore,
     avoid  the  Monitoring   Officer   having   to   refer  every  little
     informal  /  formal  "complaint"   against  an  elected member to the
     Standards  Committee  (or  to  the  Chairman  of  the  Committee) for
     consideration  / investigation / determination.    ACSeS  does  hope,
     therefore,    that   the   Government   recognises    the    inherent
     jurisdiction  of  the  Monitoring Officer (as set  out  in  terms  of
     the  action  that  they  can and do take: see the last paragraph) and
     will endeavour to ensure it is protected and that any new regime does
     not      become      bureaucratic     and/or     unworkable.     This
     is  particularly so as any step or decision of the Monitoring Officer
     or  Standards  Committee,  under  the new local filtering regime, may
     become  subject to appeal rights and the Monitoring Officer / Members
     of  the  Standards  Committee  will need to be duly protected against
     vexatious and/or frivolous complaints. Currently, there are no appeal
     rights in terms of the last paragraph actions and ACSeS believes this
     position should continue.

12.           Where   Monitoring   Officers   do  exercise  their  inherent
     jurisdiction  (as  per  paragraph  10), therefore, there should be no
     appeals  against  the  same,   as   that   would  simply 'clog up the
     system'.    Furthermore,  an  elected   member  should  be  prevented
     from   triggering   a  complaint against  the  Monitoring Officer for
     any  action  that  s/he  takes  under  the    inherent  jurisdiction.
     ACSeS   is  aware,   for   example,   of  Monitoring  Officers  being
     placed   under   unnecessary  and  lengthy pressures through a formal
     complaint  under  the statutory disciplinary procedure when they have
     sought     to     promote     or     champion,    with    the    full
     support  of  the  Chairmen  of  Standards  Committees,  high  ethical
     standards under their inherent jurisdiction.

13.    To achieve the required benefits, therefore, any new system of local
     filtering   must  give a discretion to the Monitoring Officer to deal
     with matters in the first instance through conciliation, mediation or
     other  routes.  We  will also need a lot more clarity as to how local
     filtering will work in practice mindful of the reality that there may
     be  a  conflict  of interest if the full Standards Committee assesses
     the initial complaint and then hears the case subsequently.

Top Corporate Management Teams

14.    In  addition,  it should be noted that many local authorities - even
the   large  ones  - no longer    appear to have Monitoring        Officers
on   the  top   Corporate   Management   Teams.  If   the   Government   is
committed                                                                to
     ensuring   Monitoring   Officers   are   at   the heart of democratic
decision-making    processes,    a   seat  at  the  top  of  the  Corporate
Management  Team   structure   is   essential  to  deliver     on the same.
Political and managerial  leadership  has  to  go  hand  in       hand with
Monitoring Officer leadership on ethical governance issues.

15.          The  Government should not, therefore, miss the opportunity to
change  the     legislation    to        require   local   authorities   to
           ensure  that   the  status  of  a Monitoring Officer must be at
the  highest possible level.    It will, for example, be noted that Section
151 Officers are  at  the  top  Corporate  Management Teams, but Monitoring
Officers are excluded from the same or just given     rights to attend, 'if
required'.    This  only  serves to weaken the role of Monitoring  Officers
and  reduce   their   ability   to  promote  or        champion ethical and
corporate governance within and outside the Council.

Statutory qualifications for Monitoring Officers

16.          Aligned to this, the Government should recognise that the role
of the Monitoring    Officer    has   changed   substantially   from    the
Local  Government   and   Housing  Act 1989 and, with the proposed changes,
the  role will   change  even  further.                Accordingly,  it  is
unfair   on  those  Monitoring  Officers  who  are  not  legally  qualified
to   be  placed  in  a  position   where  they  will     not understand the
requirements of the changed role.   The  Government may, therefore, wish to
legislate  for  the fact that         Monitoring  Officers  must be legally
qualified  in  the  same  way  as   the   Section 151 Officers have to be a
qualified  accountants.         Clearly,  in   terms  of  those  Monitoring
Officers  who are not, currently, legally qualified,  there  will  have  to
be  an  appropriate        transitional  period  in  order  to  allow local
authorities to make the necessary changes.

Independent Adjudicator role

17.          In   terms   of   the   Independent   Adjudicator's role to be
     "given  to"  Standards   Committees,  this  is  a  welcome  step  and
     recognises  that  the Independent  Adjudicator's  role is now surplus
     to  requirements.    In  terms   of   impact on the work of Standards
     Committees,  ACSeS does not anticipate  much  additional work on such
     matters.  Clearly, the local investigation and determinations will be
     far more resource intensive, if there are complaints against Members.


Non-principal authorities

18.          Finally,   the   point   should  be  made that the position of
Monitoring  Officers  in    "non-principal    authorities"   (for   example
in          Joint       Authorities  such  as  Police and Fire Authorities)
need  to  be  revisited as there appears to be  no statutory protection for
the  same.


I thank you for the opportunity to comment on the Discussion Paper and I am
happy  to  attend  a  meeting  with  you (and others in your Department) to
discuss  the  matters  in  detail, if required. I have copied this to David
Prince  and  Paul  Hoey at the Standards Board for England, for information
purposes,  as  ACSeS endeavours to work with the SBE in an open, supportive
and                           constructive                          manner.


Mr Mirza Ahmad MBA LLM Barrister
Lead Officer (Ethical Governance), ACSeS
& Chief Legal Officer, Birmingham City Council
