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By email  consultation@sra.org.uk.

Dear Madam,

Moving toward a fairer fee consultation

I am responding to the fairer fee consultation on behalf of the Association of Council Secretaries and Solicitors (ACSeS). The Association represents almost 500 legal directors and heads of legal in local government most of whom are responsible for making budget provision for legal services within their local authorities and paying the practising certificate fees of solicitors employed in local government. The amounts stem from, perhaps, a few thousand pounds in the smaller district councils employing a handful of solicitors to almost £100,000 in the largest authority. In total, the local authority contribution is likely to be in excess of £3 million. For each individual authority, the cost is a separately identifiable and significant overhead.

ACSeS members are responsible for justifying every penny of their expenditure to elected members and ultimately the public they serve. For many years local authorities have worked to value for money principles and it is abundantly clear that local government cannot, at any level, justify the cost of practising certificates and fees as providing value for money from the Law Society, SRA and other bodies receiving a proportion of the fees. It is apparent that local authorities are now collectively subsidising the Law Society and the SRA for the services they provide to private practice solicitors. This situation cannot continue. If the opportunity is not taken at this time to properly correct this imbalance, it is possible that local government councillors may be minded to pursue the issue collectively through political means.

We are mindful of the principles which support the statutory exemption of Government Legal Service employed solicitors from the obligation to pay for practising certificates (other than a small fee), yet the  consultation fails to have regard to those principles in relation to local government employed solicitors, to whom those principles apply in substantially the same way.

In addition to these fundamental underlying issues of fairness, we make the following points in response to the consultation questions:

1. Do you agree with the “principles and objectives of any new fee policy” outlined in paragraphs 19 and 20 above? 


No.

 
The principles in paragraph 19 fail to reflect the circumstances relating to ‘in- house’ employed solicitors. Whilst we accept the principle of fairness cannot extend to operating a system of ‘individualised’ fees it should extend to recognising what is clearly a separate category of solicitors.


The underlying failure to recognise this separate category of solicitors leads to the options provided in paragraph 23 being too narrow. Our option is that the ‘individual solicitors’ in the first bullet point in paragraph 23 be divided into two separate elements of ‘public sector employed solicitors’ and ‘private practice employed solicitors’. (There may be a case for a third element of solicitors employed other than in private practice or public sector but we do not have the evidence to argue that.)


 Paragraph 25 fails to recognise any separate category of in-house employed solicitors, yet it should have been possible to identify percentage costs relating to this category, enabling an approximate three way percentage split to be calculated.


It cannot be a reasonable analysis of fairness when the proposals fail to have regard to evidence as to how the cost burden falls in respect of clearly identified categories of lawyers.


Having professed to recognise the circumstances of in-house employed solicitors, the consultation and the proposals contained in it fundamentally fail to deal with the long standing issue of fairness in relation to local government solicitors.
2. Do you agree with the following principles? 

• Fees charged to individuals should only cover the cost of those activities associated with the regulation of individuals (regardless of whether they work in private practice or not), rather than firms. 

• Firms should pay a firm fee, to cover the remaining costs (i.e. the cost of activities associated with the regulation of private practice). 

We see the rationale for the two principles which reflects the present unfairness of individual solicitors currently subsidising the regulation of firms. There is equal strength in the same argument that local government solicitors should not have to subsidise the rest. If you apply the principle to one category, the principle should be applied across the board. The only logical application is to properly recognise the third category of in-house public sector employed solicitors. This would involve a third division of fees charged to this category.


It is not accepted that a third category would create an over-complicated charging mechanism. The public sector employed category could be charged at, for example, a percentage of the individual fees category or limited to the maximum fees charged to the solicitors employed in the Government Legal Service.

3. Do you agree that the individual (i.e. practising) fee should be the same for all solicitors, regardless of the environment in which they work (e.g. commerce and industry, local government, private practice, etc.)? 

No. Whilst the regulatory practices may apply similarly to solicitors whether in local government or private practice, this single consideration fails to have regard to the extent of application necessary. It should be clear from evidence held by the Law Society that the need for regulating local government solicitors is far less onerous than private practice solicitors. Whilst it is accepted that on a very limited scale from time to time local government solicitors may be the subject of regulatory proceedings, it remains unacceptable and contrary to the public interest that there should be a subsidy given to the private sector from local government solicitors’ practising certificate fees.

Questions 4 – 17


These questions do not apply to solicitors in local government and we do not have sufficient information to make any meaningful response.
18. In relation to the shifting of the fee burden onto private practice that will result from reducing the PC fee, do you favour adopting a phased approach to bring full impact over a period of years? 

No. The fees have been heavily unbalanced and unfair for many years and it is entirely inappropriate and unfair that local government should continue to subsidise private practice for any further period of time.
19. Do you agree with the following principles for collecting the total compensation fund contribution from the profession? 

• Collect a percentage of the compensation fund contribution from all individuals—wherever and however they practice at a fixed rate. 

• Collect an additional compensation fund contribution amount from any solicitors not in private practice who hold client money. 

• Collect the balance of the required compensation fund contribution from firms in private practice. 
No. It seems logical that contributions to the fund should only come from 

 
solicitors and firms holding client money and therefore comprising the only likely call on the fund. It would be entirely wrong for local government to subsidise the fund when its operation is irrelevant to local government.
20. In terms of the split between total individual compensation fund contributions and total firm contributions, do you agree with the principle of recovering the same proportionate split as for the practising fees versus entity fees? 

Other than simplicity, there would seem to be no logical basis for the same split and such a split would seem to be entirely arbitrary. Separate principles relevant to the purpose of the fund need to be considered. As the purpose of the fund is essentially to do with the loss or misuse of client money, it is logical that employed solicitors in local government should not have to pay a compensation fund contribution, on the basis they do not handle client money. The third category of solicitors, public sector employed solicitors, should be recognised for the purposes of the compensation fund as with practising certificate fees.

We welcome the opportunity of contributing to this consultation and look forward to the SRA and Law Society giving proper consideration to the issues we raise.

Yours sincerely

Tony Kilner
Tony Kilner

Policy and Development Officer
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