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Dear Sir/Madam,

I am responding to this consultation on behalf of the Association of Council Secretaries and Solicitors (ACSeS). The Association represents directors and heads of legal and democratic services, monitoring officers and governance officers in England and Wales who have direct responsibility for the governance arrangements within their local authorities, including scrutiny. Our response to the consultation questions are as follows:

CHAPTER 1: LOCAL GOVERNMENT AT THE CENTRE OF DECISION MAKING

1.
Do you agree that we should extend scrutiny powers in relation to Local Area Agreement (LAA) partners to cover the range of their activities in an area, not just those limited to specific LAA targets? 


It is clearly being expected that local authorities should provide a leadership role amongst LAA partners, reflecting their democratically elected status, and it is logical, therefore, that the local authority’s scrutiny skills and resources should extend to include the partner bodies. We suggest that the powers are drafted in broad terms, rather than attaching limitations and restrictions that inevitably give rise to dispute and division. It should be left to the judgement, priorities and democratic interest of scrutiny committees to determine what they scrutinise. It would be artificial to seek to distinguish between strategic or financial issues and operational issues of partner bodies. Local democracy has the ability to reflect public concern and interest, and the role of scrutiny committees should not be fettered to prevent issues of local public concern from being examined, along with the more strategic aspects of partners’ activity.

2.
Do we need to make scrutiny powers more explicit in relation to local councils’ role in scrutinising expenditure on delivery of local public services in an area? If so, what is the best way of achieving this?

No, for the reasons above.

3.
Do you agree that we should bring all or some of the local public services as set out in this chapter fully under the local authority scrutiny regime? Are there other bodies who would benefit from scrutiny from local government?


It is beyond question that the more local public bodies work together, the more they will collectively achieve. It is logical therefore that the scrutiny role be extended to all public bodies and all bodies providing public services within the local authority’s area. It is appropriate for the local democratically elected body to have a clear picture of what other local public bodies and local bodies providing public services are achieving, or otherwise, and to be able to make recommendations to them.

4.
How far do you agree that we should extend scrutiny powers to enable committees to require attendance by officers or board members of external organisations to give evidence at scrutiny hearings, similar to the powers already in existence for health and police?


It remains reasonably clear, at least legally, to whom other public bodies are accountable, and scrutiny powers do not alter that. The powers to scrutinise and recommend do not affect accountability. It is logical to extend the powers to undertake effective scrutiny to all local public bodies and bodies providing public services. It is only through considering first hand evidence that scrutiny committees can make proper recommendations. 

5.
What more could be done to ensure that councils adequately resource and support the local government scrutiny function to carry out its role to full effect?


We do not consider there is a need for any further legal powers to enable or enforce effective local scrutiny. The scrutiny role is likely to develop by encouraging best practice, benchmarking, LAA monitoring and demonstrating successful outcomes. Local authorities that fail to undertake scrutiny properly are likely to provide less effective local leadership, as effective scrutiny is a strong evidence-based ally of leadership.

6.
How can council leaders ensure that scrutiny is a core function of how their organisations do business and have a full and proper role in scrutinising the full range of local public services?


An important key for effecting local political leadership within the executive (or as Mayor) and in relation to local partnerships, is establishing effective relationships with the leading members of the other key roles of local government, scrutiny, regulatory and standards. Having a clear corporate governance agenda that is properly recognised by the Chief Executive’s management team will ensure appropriate resources are put in place to meet need. 


The cultural issue is whether council leaders believe that the scrutiny role can constructively support effective local leadership.

7. What more could be done to better connect and promote the important role of local government scrutiny to local communities, for example citizens as expert advisers to committees?

There are already many sound examples of local government scrutiny making use of public hearings and local evidence to support recommendations. It remains questionable whether political parties and local councillors as yet fully value scrutiny as a constructive part of local governance.

CHAPTER 2: STRONG LOCAL GOVERNMENT OPERATING IN THE LOCAL INTEREST

8.
How best should any reduction in numbers of LAA targets ensure that services are responsive to the most important local needs and priorities as well as national entitlements?


Emphasis on evidence based strategy is the firmest key to ensuring that services are responsive. It must be a critical element of the negotiation of LAA targets that the balance between national targets based on national needs and local targets based on local needs is addressed.

9.
Should councils have a power to engage in mutual insurance arrangements?

Yes. 

But the issue is much wider. Local authorities have been the subject of the vires principle for the whole of their history. The Courts have a fundamental problem in departing from that principle in the absence of clear Parliamentary intention.  The well-being powers in the Local Government Act 2000 are wide, but they do not affect the principle. The LAML case is an example of the Courts clinical approach. S111 of the Local Government Act 1972 (incidental powers) reinforces the principle rather than creates an exception. The options are either to abandon the principle, as achieved in the main by recent companies legislation, or seek to effect further changes to local government legislation that remove the impediments  limiting the value of S111 and it providing a constraint to the well-being powers. If the second option is preferred, amendments to the well being powers should be to the effect that the powers include the powers to do anything that is incidental to the well being powers (i.e. that they apply to incidental activity, including any activity that supports the discharge of functions), and that S111 is extended to include ‘the incidental to the incidental’.

10.
Are there other powers need to cover engagement in further complex arrangements of a possibly speculative nature outside of existing powers?


If Parliament is not disposed to entirely abandon the vires principle in relation to local government, then a general power to do anything (within its powers) collectively or by way of any partnership arrangement, whether directly or through the vehicle of any other legal entity, would encourage the experimentation that is now necessary to enable local functions and local governance to be undertaken in a variety of different ways. The delegation power in S101 of the Local Government Act 1972 needs to be broadened to enable delegation of decisions by such other vehicle. Public procurement regulations could more clearly define the exemptions that enable local commissioning by locally appointed vehicles.


11.
Do you agree that greater powers should be premised on demonstration of local confidence? How should this be demonstrated? How can councils best reverse the decline in confidence?


It is entirely counter productive that greater powers should depend on some measure of subjective performance. The under-achieving authorities are more likely to need the flexibility provided by new powers than other authorities moving ahead. The exercise of such powers could itself reverse the under achievement. The carrot for performance is performance itself, not some ministerial administered reward to do something else. Any new powers should apply equally to all relevant local authorities.

12.
Are there core issues that should have greater council control which councils believe they are currently prevented from undertaking? If so what are they and what is the case for councils to take on these roles?


The issues that might constrain local public bodies from working closely with local authorities are more about relationships and perceptions than practical matters that lend themselves to legislation. If the role of local authorities in providing local leadership across all local public and publicly provided services is endorsed by government, then all government departments should ensure that the respective services for which they have responsibility are fully aware of that role and adjust to respond to it. It is the fear of political interference that often creates barriers for collective working. Local public bodies that have not been subject to political control for  a generation or so need to re-learn the values of local democracy.

13. Do you agree that there should be a review of the structure of local partnerships with a view to identifying unhelpful overlap and duplication? Are there particular issues on which such a review should focus?

There should be continuous review of what works and what does not work in the structure of local partnerships. Government should work far more closely with local government in undertaking such review.
CHAPTER 3: LOCAL AUTHORITIES TACKLING CLIMATE CHANGE

14. How is the current national indicator system working to incentivise local authorities to take action on climate change? Should Government take new steps to enable local authorities to play a greater role in this agenda?


The current period of activity continues to be experimental, in both practical application of measures to tackle climate change and changing public attitudes to support that activity. Local authority activity generally relates to the more obvious issues affecting climate change. What is essential is for clear agreement across government on what works well in order to provide continuous refocusing of activity. Different practises applied in different areas (for example, in relation to recyclables collection) often deter public support rather than reinforce it.

The means of identifying and endorsing activity that works, and supporting local government changes in direction in response, together with a progressive approach to improving public awareness seems to be more relevant than complex incentives that will require continuous adjustment.

15. Where can local authorities add most value in meeting climate change aims, and what should Government do to help them do so, giving consideration to the proposals set out in this chapter?

---

16. How do we ensure that national policies reinforce local efforts – for example, around transport, renewable energy, and energy efficiency?

---

CHAPTER 4: SUB-REGIONAL WORKING

17.
Should the activity of sub-regional partnerships be required to be subject to scrutiny arrangements?


Whilst sub regional government is probably beyond the interest of most communities (as rarely affecting their personal interests), if there is to be such a recognised level of government and decision making, then it should have its own built in arrangements for scrutiny, and the activity of sub-regional partnerships should be subject to those scrutiny arrangements.

18.
Should councils’ joint overview and scrutiny committees be able to require sub-regional bodies to provide them with information on the full range of their activities and to consider their recommendations on sub-regional matters?

Yes. If the democratic element of sub regional bodies is to be dependant on local government, then it is for the scrutiny operations of local government to collectively undertake scrutiny of them.

19.
Should the duty to respond to petitions be extended to sub-regional bodies?


No. It seems unlikely that the subject matter of petitions will have much relationship with the decision making of sub-regional bodies.

20.
Do current and planned models for joint working give people a clear enough voice in decisions that are made sub-regionally? 

--

21.
How could we go further to make existing and planned city- and sub-regional structures more accountable, in addition to the suggestions in this document?


There is an element of ‘suck it and see’. Until there is any real experience of working, governance arrangements need to start simply and develop their sophistication with experience.

22.
Should we give more powers and responsibilities to city- and sub-regions? If so, what powers or responsibilities should be made available?

--

23.
Is there a need for direct democratic accountability at the sub-regional level? What would be the best means of achieving this, giving consideration to the options set out above?

--

CHAPTER 5: CLEAR RELATIONSHIPS WITH LOCAL GOVERNMENT

24.
Should central and local government’s roles be more formally established?

There is already an enormous mound of material that prescribes the legal relationship between central and local government. It seems to be a matter for each Government to determine the nature and culture of its relationship with local government. The culture of such relationship might be more appropriately enshrined in agreements covering such practical issues as consultation, communication and explanation in relation to the primary elements of the relationship.

25.
What are your views on the draft principles set out above as a way of achieving this ambition?


The draft principles say nothing new about local government and exclude any reference to the practical methods and consequences of central government control in relation to making law, controlling finance, controlling strategy, issuing guidance, undertaking monitoring, as well as public criticism by ministers, and the principles of fairness, parity and proportionality that should apply to these controls.

26. Do you agree that an ombudsman-style arrangement and a joint select committee of both Houses of Parliament are the correct approaches to oversee and enforce these principles, if adopted?

The draft principles are meaningless without reference to the government methods of control (mentioned above) that override local government activity, and the principles that should apply to those controls. Any overview will be valueless without such methods of control that relate to the relationship, and corresponding principles, being subject to the same overview arrangements.

We welcome the opportunity of responding to this consultation and look forward to further consultation on the practical detail of implementing any proposals taken forward.

Yours Faithfully
Tony Kilner
Tony Kilner

Policy and Development Officer
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