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 Severance Settlements evidence, 

Audit Commission, 

1st Floor Millbank Tower, 

Millbank,

 London SW1P 4HQ

Dear David,

Council chief executives’ pay-offs

The Association of Council Secretaries and Solicitors represents Directors and Heads of Legal Services in principal local authorities, most of whom are Monitoring Officers having statutory responsibility for reporting to their respective authorities any illegality committed, or likely to be committed, by their authorities. 

The Association welcomes the opportunity of contributing to the Audit Commission’s ‘Call for evidence’. At the outset, we consider this review to be unnecessary as being more related to media interest in supposed high pay-offs of chief executives in a tiny number of cases. It is inevitable that the media will be interested in both public sector and private sector high profile pay-offs. It is a mathematical fact that people in high paid jobs will get high pay-offs. The means of calculating the pay-off is substantially the same as for other employees. It is the apparent large amount of the pay-off that attracts attention. It is an envy creating story that appeals to the media and the masses. But it does not mean that there is any unlawfulness or absence or lack of regulation.

The legal position in relation to severance payments has been very clear in local government since the case of Allsop v North Tyneside in 1992 (Court of Appeal). Indeed local authorities had been well aware of their fiduciary duty to ratepayers for many decades before this case. (Roberts v Hopwood - House of Lords 1925) The issue in North Tyneside was;

"Whether the Council of the Metropolitan Borough of North Tyneside would have had power by virtue of ss 111 and 112 of the Local Government Act 1972 (assuming any such power was validly exercised) to make payments to persons it made redundant (under the 'Enhanced Voluntary Severance Scheme' adopted by the council at its meeting on the 27th July 1990) in excess of those it was properly liable to make under s 81 of the Employment Protection Consolidation Act 1978 and those it had power to make under the Superannuation Regulations 1986, the Local Government (Compensation for Premature Retirement) Regulations 1982 and pt II of the Local

Government (Compensation for Redundancy and Premature Retirement) Regulations

1984."

The Court of Appeal held that the Council did not have any powers to make redundancy payments in excess of those prescribed under statute.

It has been recognised for a long time that chief executives and chief officers in local government can fall out of favour with their political masters. (Bradford made provision on this premise in 1981 although discontinued them since.)  Merely falling out of favour, without evidence of misconduct or failure in performance, is not a basis for dismissal. If the failed relationship is terminal, then termination of employment is inevitable and such termination is an unfair dismissal. Compensation for unfair dismissal is a legal entitlement and sophisticated calculations have been drawn up by the employment tribunals and the Courts to determine the amount of payments lawfully due.

Here the mathematics takes over. The higher the pay and benefits, the greater the pay-off. Chief executives in local government are the highest paid officers. They will often have additional benefits relating to the nature of the job. (e.g. election fees, telephone, credit card, equipment, leased car etc) They will often have long service, and length of employment is one of the means of calculation of compensation. They will often be older and therefore eligible for pension benefits under pension regulations.

The position of local authority chief executives has been recognised as requiring separate treatment in relation to disciplinary matters. (The Local Government and Housing Act 1989 Section 8 and the Local Authorities (Standing Orders) Regulations 1993) If there is any evidence that might justify disciplinary action, the requirement to take no disciplinary action other than in accordance with a recommendation in a report made by a designated independent person may be perceived as a complicated and time consuming process, as well as expensive. Arrangements for a speedy severance (on private sector lines) are more likely to appeal to an authority anxious to replace its chief executive as quickly as possible, as being likely to reflect the best interests of the community. It is not difficult to anticipate that a vacancy in the role of chief executive caused by a long suspension can have a damaging effect on the whole range of activity for which the chief executive is responsible.

CIPFA have recently published guidance on staff severance agreements ‘Standards for Staff Severance Agreements’. The drafting of this handbook received considerable input from ACSeS in its earlier stages and a draft has been available to ACSeS members for several months. This guidance covers general principles and the specific terms that need to be considered in a severance agreement. The guidance has been produced from practical experience and is perhaps the latest word on best practice.

It is likely that both the S151 officer and the monitoring officer of any local authority contemplating a severance agreement that is out of the ordinary, i.e. relating to a chief executive or chief officer, will have a direct involvement in finalising an agreement in order to satisfy their statutory responsibilities of ensuring there is no unlawful expenditure or illegality.

It is more than likely that the S151 officer and the Monitoring Officer would wish to confer with the local authority’s external auditor on the details of any settlement that may be perceived as being substantial.

It would be a bizarre regime that sought to prevent displaced chief executives from looking for other employment. Indeed employment law expects displaced employees to mitigate their loss by seeking alternative employment. 

The pension regulations make provision for claw-back of pension benefits in respect of former employees receiving benefits on returning to local government employment.

Our evidence is that there are already in existence rules and regulations dealing with severance agreements that are sufficient to ensure that the public interest is properly safeguarded.

· The law is clear and there is no better rule than the rule of law.

· Guidance is well documented.

· There are internal checks in local government (S151 officer and monitoring officer) to ensure compliance with the law.

· There are external checks to review compliance (external audit)

· Any severance agreement is open to legal challenge by judicial review.

Severance agreements provide a means of closing what has become a failed relationship. They are by their nature expensive and may well be a consequence of mistakes made earlier in the relationship. It may be a more valuable exercise to examine the reasons why severance agreements become necessary, with a view to enabling local authorities to identify the warning signs to allow for alternative courses of action before these expensive options become inevitable.

Yours sincerely,
Tony Kilner

Tony Kilner

Policy and Development Officer
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