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By email  public.nuisance@lawcommission.gsi.gov.uk
The Law Commission

London

SW1H9LJ
Dear Mr Tabbush,
Consultation Paper 193 Public Nuisance and Outraging Public Decency
I am responding on behalf of ACSeS to the above consultation, with reference to the proposals in relation to public nuisance.

ACSeS represents Heads of Legal Services and Monitoring Officers in local government, who have responsibility for legal proceedings instituted by their local authorities.

We support the proposals in paragraph 7.1 and 7.3(1) that the offence be retained and restated in statute. We accept that prosecutions are rare and this will not be substantially affected by the offence being put in statutory form. However, prosecuting the common law offence creates problems for the prosecutor, the magistrates and court clerks, in view of the additional research and preparation necessary. These practical problems are often the factors which discourage prosecution by smaller local authorities. The continued existence of the offence will provide local authorities with some armament for dealing with situations not covered by specific offence, but where the public expect and demand the local authority to take action in the public and community interest. Individual activity that impacts on the enjoyment of others continues to emerge in new forms, particularly in the technological and digital era, and the public nuisance offence may often be the only legal recourse available, until more specific offences emerge.
We support the fault element proposed in paragraph 7.2 as being the more appropriate approach for this offence in statute form. This well recognized approach will be an advantage in the consideration process of whether to prosecute or not. If a decision is made not to prosecute on the basis of recklessness being difficult to prove on the evidence of a first occurrence, a warning of prosecution on re-occurrence should be simpler to issue and may be sufficient to deter repetition.
We support the approach to explore alternative definitions for the offence, in order to minimize the technical difficulties that a prosecutor currently faces, as implied in the consultation.
We hope that the efforts of the Law Commission with this area of the law will come to fruition through legislation in due course.

Yours Sincerely

Tony Kilner
Tony Kilner

Policy and Development Officer

ACSeS
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