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Dear Sir,

Public Services Ombudsmen

The Association of Council Secretaries and Solicitors represents heads of legal and democratic services in local authorities in England and Wales, many of whom have responsibility for ensuring the adequacy of arrangements for handling complaints made to the Local Government Ombudsmen.

In general terms, the relationship between local authorities and the Local Government ombudsmen is good and the arrangements for investigations work effectively. It is accepted that with a tiny minority of cases, local authorities may have a disagreement with the recommendations of the LGO. We do not agree that this tiny minority of cases involving disagreement is a basis for making major changes to the legal relationship between local authorities and the LGO. We are concerned, in particular, that the Government’s proposals for making decisions of the LGO legally binding on local authorities will substantially change the relationship, leading inevitably to a more formal and legalistic approach on both sides, which will be to the detriment of complainants.

With regard to the Consultation paper;

Statutory bar

We think that the LGO should have broad discretion whether to investigate a complaint or not, and the limitations are now unnecessary. The overlap between the jurisdiction of the LGO and the Courts is reasonably clear and it is open to complainants to pursue one or other option, or even both. The risks and costs of litigation are not relevant to complaints made to the LGO, nor should they be. To seek to describe any broad discretion by reference to presumptions and questions or things to have regard to, will inevitably give rise to additional legal causes of challenge of the decision, which again are neither helpful nor relevant to complainants.

Just as the discretion to investigate should be broad, so should the discretion to discontinue an investigation be broad.

Stay of proceedings

We are reluctant to see the LGO being constrained or imposed upon by court proceedings. A great flexibility of the LGO service is that it allows for continuous improvement in standards of administration. This could be diminished by being linked to legal cases which look to the legality or otherwise of local authority decisions, rather than looking to resolving a complaint. A finding of maladministration can be made by the LGO in circumstances where a court would not necessarily set aside a decision for legal reasons. Bringing the separate jurisdictions closer together would inevitably legalise the LGO service, which is undesirable from the complainant’s perspective and unnecessary for both local government and the LGO.

Alternatives to investigation

We would welcome options for resolving complaints by whatever means the LGO considers appropriate.

Requirement that a complaint be in writing

We welcome the minimum of formality on the part of a complainant to be able to communicate the gist of a complaint. The LGO should have broad discretion to apply common sense.

Closed nature of ombudsman investigations

We do not see how the investigation of a complaint from an individual can in any fairness be conducted in an open forum. Such would inevitably delay the process and give rise to a whole range of additional considerations. This would act against the interests of the complainant. The LGO should have the space to conduct an investigation and the parties involved should have the space to respond without the distraction of publicity and the implications that that involves. It is open to the complainant to seek publicity at any time if so they wish. The appropriate time for transparency is when the investigation has been concluded and conclusions made and reasons can be given.

If the LGO considers that there are matters of public interest arising during an investigation, the LGO can make that known to the LGO in a way which is subject to FOI.

Reference on a point of law
This process seems to be unnecessary and runs counter to the interest of the complainant. The role of the LGO is to make a judgment on whether a set of circumstances is acceptable administration or maladministration. The objective analysis properly involves a subjective view of what is an acceptable standard or not. It is not necessary for the LGO to know, for example, that a decision of the local authority would or would not be set aside by a court for legal reasons.

Dealing with complaints is about improving standards of administration. It is not about legal exactitude.

To bog down a complaint handling operation in judicial process is missing the point.

Status of findings and recommendations

The role of the LGO in looking at a complaint is to decide if something has gone wrong and if so, what should be done about it. In legal parlance, the former amounts to findings and the latter, to recommendations. It is a matter for the local authority whether to accept both, or either or neither. As a democratically elected body, it is a matter for the local authority to make such judgments having regard to the usual considerations. It is a reflection of the trust in the relationship between local authorities and the LGO, that the vast majority of findings and recommendations in relation to complaints are accepted.

It is appropriate that the LGO, on investigating complaints, will have limited or no reference to political considerations. On the other hand, a local authority, on considering the findings and recommendations of the LGO, will, where relevant, have regard to political considerations. In rare circumstances, democratically elected councilors may well come to a different view to that of the LGO. It seems inappropriate that the view of one individual should be binding over the collective view of democratically elected councillors. This seems to be contrary to the localism agenda of the Coalition Government. We do not therefore support the provisional proposal of the Law Commission that the LGO findings should be binding.

Binding decisions will change the fundamental basis of the relationship between the LGO and local government, which is one of trust and involvement with local authority standards. We would anticipate a far greater hands on legal involvement in the handling of complaints being investigated by the LGO, and more challenges to politically unacceptable findings. The process will become divisive as between the LGO and local authorities and this will lead to the complainant being no longer the party for whom the service exists.

Conclusions

It may appear strange that a professional association representing lawyers is urging that the LGO service be kept well away from lawyers. The LGO service is essentially about investigating complaints from complainants. Complainants want a speedy conclusion. The wider picture is that on examining complaints, the LGO and local authorities can work together on improving standards. That process is working successfully. We want it to continue to work successfully. Any move towards the service becoming legalistic in nature is likely to run counter to the interests of complainants in the short term by reason of delay and disagreement, and counter to the interests of local government in the longer term as the drive for standards is subsumed by legal process.

We hope these comments are of assistance.

Yours faithfully

Tony Kilner

Policy and Development Officer

ACSeS
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