Response from ACSeS  (by email) to Simon Fuller for the House of Commons Communities and Local Government Committee on the general power of competence clause in the Localism Bill.

In addition to the ACSeS press release I have been asked to contribute the following additional comments on the General Power of Competence clause in the Localism Bill.
 
The idea of  a broad power unrelated to a specific function is comparatively new, although occasionally a ‘common law’ power is argued as providing authority for LA activity. It is useful to be reminded of a little history about the development of local authority powers and the need for continued rationalisation as well as adaptation.
 
LAs are creatures of statute and their powers are created by Parliament.  So an essential feature and a substantive part of the culture of local government is that LAs have no power to do anything other than in pursuance of a statutory power. Local government history is peppered with legal challenges of LAs doing things in the absence of legal powers. (acting ultra vires) 
 
Often in early years powers were obtained by Local Act (and more latterly, by Provisional Orders). Local Act provisions were often subsequently embodied in public general Acts applicable to all or designated LAs. For example, the provision of water services, electricity, gas, tramways, omnibuses and public health started as Local Act powers which were superseded by consolidation Acts which provided standardised powers to discharge specific functions.
 
Early powers tended to be about what LAs wanted to do, e.g. water services, public health, libraries, recreation.
Some powers emerged as part of the consolidation process that met required needs of national uniformity, e.g. highways, road traffic.
Some powers emerged in response to Government policy, e.g. education, social services.
Some powers are about acting as a governmental agency, e.g. benefits
Some powers remain discretionary, e.g. the provision of recreational facilities, whilst some powers are combined with obligations to meet central government needs, e.g. the provision of education, benefits, social care, housing for the homeless.
Some powers are broad discretionary powers, while others are narrowly defined, constrained and limited.
 
Subsequently there was a development of organisational powers and duties, as to how local authorities could organise themselves to discharge their functions (consolidated in LGA1972). This included the development of ‘general’ powers, for example, S111 LGA 1972 (power to do anything incidental to a power), but such general powers were limited by the Courts (so ‘incidental’ did not extend to include  ‘incidental to the incidental’). Again the wellbeing powers in  S2 LGA2000 were limited as in the LAML case.
 
Control of local government by Government and Parliament extended from legal control to include financial control. One factor behind this development was the provision of grants by Government Departments to LAs to meet national objectives, or the functions that Government required LAs to discharge. Another factor was the Government grant being substantially increased to ease the introduction of the poll tax, and on its failure, its successor, council tax. Capital spending controls were also introduced to meet national economic interests.
Further control developed over local government strategy, for example, requirements for approval of strategy documents and requirements for strategy to comply with national/Departmental strategies. This rapidly led to mechanisms for checking whether LAs were meeting targets.
 
It can be identified that a consequence of all this control in recent local government history has been a move away from LAs looking to meet local needs and a move towards national conformity.
The Coalition Government’s direction of devolvement and localism may enable LAs to reboot their thinking towards meeting local needs and objectives. A release or relaxation from the constraints of the ultra vires principle would provide added flexibility and encouragement. It is accepted that such a development is fraught with cultural, political and technical hurdles.
 
Any widening of LA activity can only be by further statutory power. The wording of the power needs to be broad so as to be accepted by the Courts as a substantive power of first resort to do anything that a local democratically elected body sees fit to do. Already the Secretary of State has indicated political limits. (‘The power won’t enable LAs to declare war’) Government and maybe Parliament will be reluctant to give LAs statutory freedom to do what Government may perceive as stupid. LAs have in the past stuck their necks out and declared policies (e.g. green policies and nuclear free zones) which have often subsequently become part of the normal governance. Whilst there are other means of challenging LAs that waste public money, the Government does appear to want to limit the application of the general power of competence so that ultra vires can continue to be applied.
 
The Bill effectively limits activity by limiting the power to the power available to an individual (adult).  A person is subject to the law, so the power is limited to what a person may legally do. (or more practically, A LA cannot use the power to effect something that a person cannot do.) Of more relevance, where a person is constrained by law or regulation, or a regulatory body, the LA will also be so constrained.
The power does not enable LAs to do things that other public bodies can do (other than things a person is not constrained by law from doing). Here an opportunity is being missed. The Sustainable Communities Act 2007 was hailed as an Act that would change the face of public governance by, for example, enabling functions of one body to be transferred to another. It does no such thing other than introduce a turgid bureaucratic process that is going nowhere.  The extension of the power to include the function of any other public body would assist towards freeing up the rigidity and demarcation of local public services. By limiting the power to that of any individual, the power does not give any added status or recognition to local authorities as public bodies having a local democratic mandate.
 
Whilst the power is wide compared to S111 LGA 1972 and S2 LGA2000, and should provide welcome flexibility even in times of economic constraint, the power is simply an additional power and the constitutional status of LAs and central government remains substantially unaffected. The power will not have a great affect on the relationship between central and local government. The practical relationship is complicated, involving;
          Governance of the LA legal framework
          Control of central government financial contribution
          Control of local government expenditure and capital expenditure
          Application of government strategy
          Application of government policies
          Application of government requirements in specific functions
          Several Government Departments 
          Several regulatory bodies affecting LAs reporting to Government
          Many different functions involved with different levels of central government interest.
Added to this list are political concepts of devolvement, localism, freedom from interference, self regulation etc.
The constitutional relationship has developed haphazardly as political priorities and national interest have dictated. The current relationship is different for a hundred different functions. There are no defined principles that manage the overall relationship, despite attempts to establish a consensus. For local politicians seeking some form of constitutional status and decreased inter-dependence with central government, the power will be a disappointment. Some measure of separate constitutional status might have developed with regional government, but that framework is all to be scrapped. Any future constitutional relationship will depend on the development of robust principles of engagement and individual departmental terms of engagement relating to individual functions.
 
Could the power have been constructed differently? The power does not change the application of the ultra vires principle. It will have the effect of reducing the risk of challenge, provided to power is deployed without exceeding its limits. It is worth looking at the way the ultra vires principle has been qualified in relation to companies. The principle applied to companies in that they could only do what was in their objects to do.  Under the Companies 2006 Act S31 companies now have unrestricted objects (unless specifically restricted). And S39 prevents challenge. The principle is substantially deactivated as part of company law. It does seem curious that Parliament has given companies (which can be set up by anybody to do anything lawful and have widely accepted corporate status) unrestricted objectives, yet democratically elected public bodies are constrained in highly detailed ways with the ultra vires principle an overriding control. From the local government level there appears to be an issue of trust. There is no equivalent to the Companies Act S39  (The validity of an act done by a company shall not be called into question on the ground of lack of capacity by reason of anything in the company's constitution.) in the Localism Bill power of competance.  Parliament should consider an addition to the clause whoich adopts the principle in  S39.
 
What will the Courts approach be to the power? As with companies, unrestricted objects or general competance should lead to the repeal of a mass of redundant specific objects or detailed powers in legislation in the case of local authorities. There is clear inference that until the Courts see this happen, they will not construe it as Parliament’s intention that a power of competance supercedes former specific powers. Some of the constraints and limitations and requirements of such powers will remain as meeting a need for national uniformity and Government policy. This will require a substantive piece of legislation for local government that goes way beyond the patch on patch approach of the last 35 years. There will be less scope for judicially limiting the power, but what will be made of the fiduciary duty aspect and Wednesbury reasonableness when things go awry? Courts seem to be increasingly reluctant to interfere with democratic decision making unless there is clear illegality or procedural failing, or plain stupidity in spending public money. Parliament should accept that these remain the effective safety nets of local government excess and should therefore not seek to constrain local government competence by cautious legislative drafting.
 
The power is intended as a leap forward and will be seen as such by local government. But it does not change the constitutional position of local government, and it does not deal with the ultra vires principle as the Companies Act achieves for companies.
 

I hope these comments may be helpful.
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