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The Law Society / Solicitors in Local Government
Local Authority Chief Legal Officers - Response to Consultation

This paper is a response on behalf of Bevan Brittan LLP to the Law Society’s consultation paper on a proposal that the statutory position of Monitoring Officer of a local authority should have to be held by a solicitor, barrister or legal executive with substantial legal experience.

1 The functions of the Monitoring Officer

The position of Monitoring Officer was introduced by Section 5 of the Local Government and Housing Act 1989, with a requirement on every principal local authority to designate one of its officers as Monitoring Officer, who would have a personal statutory duty to report to full Council on any action, omission or proposal on the part of the Council or any part of it which is or would amount to illegality, maladministration or a breach of a statutory code. The Monitoring Officer can nominate another officer of the authority as Deputy Monitoring Officer, with power to act where the Monitoring Officer is unable to act through absence or illness. The authority is required to provide the Monitoring Officer with the staff, accommodation and other resources which are, in the Monitoring Officer’s opinion, necessary to allow those duties to be discharged.
The responsibilities of the post changed considerably with the Local Government Act 2000, which:
· removed the responsibility to report on breach of statutory code;
· limited the responsibility to report on maladministration unless the Local Government Ombudsman had investigated and reported that there had been maladministration;
· introduced executive government in directly elected Mayor and Leader and Cabinet forms, with the Monitoring Officer reporting either to Council or to the Executive with copies to all members of Council;
· effectively put the Monitoring Officer in the position of holding the ring between the Council and the Executive by interpreting the Council’s Constitution; and

· introduced the Code of Conduct for Members, with the Monitoring Officer maintaining the register of members’ interests and in practice advising members on conduct and conflicts of interest. For Monitoring Officers of district and unitary councils, this responsibility extends to parish councils within their area. 

The standards role of the Monitoring Officer was extended in 2003 with the ability of the Standards Board for England to refer a complaint to the Monitoring Officer for local investigation and for determination by the authority’s Standards Committee. At the same time, the Monitoring Officer was given a power to delegate the discharge of all or part of his/her standards responsibilities to another person, not necessarily an officer of the authority.
In 2008, there was another very substantial increase in the standards role of the Monitoring Officer as the Local Government and Public Involvement in Health Act 2007 transferred responsibility from the Standards Board for England to the authority’s Standards Committee for the initial assessment of standards complaints against members and the decision whether to investigate the complaint or take other action, and the increase in local sanctions, enabling more complaints to be investigated and determined locally.

The 2007 Act made another potentially significant extension to the role of the Monitoring Officer by amending the maladministration jurisdiction to cover any matters which are subject to investigation by the Ombudsman, at the same time as the jurisdiction of the Ombudsman was extended beyond maladministration to take in an alleged or apparent failure in a service or alleged or apparent failure to provide a service.
 Whilst a duty to report only arises following an Ombudsman investigation into the matter, this potentially extends the remit if the Monitoring Officer far beyond legality and standards into areas of service management and resourcing.
2 Limitations on the appointment of the Monitoring Officer

There is no legal requirement for the Monitoring Officer or Deputy Monitoring Officer to be legally qualified.

The Monitoring Officer must be an officer of the authority, which means that he/she must be a direct employee of the authority. 

The Monitoring Officer must not be the same person as the authority’s Head of Paid Service (except in Police Authorities) or Chief Finance Officer. No such restrictions apply to the person nominated by the Monitoring Officer as Deputy Monitoring Officer.

3 The Monitoring Officer in practice

In practice, Monitoring Officers have recognised that it is better to prevent illegality or a breach of the Code of Conduct for Members, rather than just to wait for the illegality or breach of Code to have occurred before taking any action. Accordingly, Monitoring Officers have sought to position themselves as trusted advisers to senior members and officers on emerging policy proposals, and to individual members on standards issues. Monitoring Officers have also set up arrangements to ensure that they are aware of emerging proposals, so that they can offer advice before too much political capital is invested in a particular issue. Such an advisory role can conflict with the regulatory role on matters on which the Monitoring Officer has already advised, and so Monitoring Officers have increasingly delegated the case work on individual complaints to the Deputy Monitoring Officer and other officers.

4 The Monitoring Officer contrasted with the Head of Legal Services

Most, but by no means all, principal local authorities employ a qualified lawyer (the “Head of Legal Services”). In smaller authorities, the Head of Legal Services may be the sole legally qualified employee of the authority. In larger authorities, the Head of Legal Services may run a large team of employed lawyers. Local authorities also use private practice lawyers in varying degrees. Such private practice lawyers are normally instructed by the Head of Legal Services, but practice does vary between authorities and in some authorities non-legal staff in other departments will instruct external lawyers direct.
The roles of Monitoring Officer and Head of Legal Services are quite distinct, even though the majority of principal authorities designate the Head of Legal Services as the Monitoring Officer. Thus:
· the Monitoring Officer has personal duties which are prescribed by statute, whereas the Head of Legal Services’ responsibilities derive from his/her job description and any delegations of powers from the Council, the Executive or the Chief Executive; 

· whilst the Monitoring Officer is required to consult the Head of Paid Service and the Chief Finance Officer, if practicable, before making a statutory report, the Head of Legal Services operates within the authority’s management structure, under the direction of members and of the Chief Executive;
· the Monitoring Officer has specific personal statutory duties to report. In contrast, the Head of Legal Services has a contractual obligation, in his/her contract of employment, to act in the best interest of the authority;
· the Standing Orders Regulations 2000 recognised that the Monitoring Officer, as one of the authority’s three statutory officers with the Head of Paid Service and the Chief Finance Officer,  could come into conflict with the members of the authority in the performance of his/her regulatory function, and so conferred a degree of protection from arbitrary dismissal by the requirement for the concurrence of a Designated Independent Person in any disciplinary action;
· whereas the Monitoring Officer’s “empire” comprises the Deputy Monitoring Officer and any person to whom any standards functions are delegated, the Head of Legal Services may be responsible for the management of a substantial team of officers, with functions which may range far beyond just Legal Services. Thus, conventionally, the Head of Legal Services may also be in charge of Democratic Services, Complaints, Elections, Archives and Records, Registrars of Births Deaths and Marriages, civic offices, and even markets and estates;
· whereas the Head of Legal Services may command a second or third tier post within the authority, as a Head of Service, it is widely recognised that the Monitoring Officer needs to be aware of current events and issues within the authority, and where the Head of Legal Services is not a member of the central management team of the authority, the designation of Monitoring Officer is frequently given to a non-lawyer who is a member of CMT.

5 Monitoring Officer and shared services
Mention should also be made of an emerging trend for shared legal services between authorities, whereby a group of local authorities share a common legal services team to secure economies of scale and other efficiencies in operational legal work. Examples of such structures are the Lincolnshire group and Kettering, Wellingborough and East Northamptonshire District Councils. In such structures, the legal staff are employed by a single lead authority and made available to the other participating authorities under s.113 of the Local Government Act 1972. As a result, a single officer, employed by the lead authority, may take on the role of Head of Legal Services for a number of authorities. Whilst that officer can be designated as Monitoring Officer by each of those authorities, there are issues about how the combined legal services team retains local connection to each of the participating authorities, which may lead to such authorities separating the Monitoring Officer role from that of Head of Legal Services. 
6 Response to the consultation proposal

The consultation paper proposes that each principal local authority be required to employ a solicitor, barrister or legal executive with substantial practical legal experience, to be designated as the “Chief Legal Officer” and to discharge the functions of the Monitoring Officer

Our response is as follows:

6.1 Is there a case for change to the current arrangements for local authority statutory officers?

The ideal arrangement is for each local authority to have a senior legally-qualified officer who occupies a sufficiently senior position within the authority to be able to combine the roles of Head of Legal Services and Monitoring Officer. But we question whether this should be a statutory requirement.

The current arrangements for a Monitoring Officer address the primary issue of an officer with an independent responsibility to report on illegality. The standards functions were attached to the Monitoring Officer post not primarily because of  any mandatory legal qualification or competence of the post-holder but because it fitted well with the independence of the Monitoring Officer statutory duties. The present arrangements contain sufficient flexibility to adapt to the requirements of very different authorities.
The role and position of Monitoring Officer is now well-recognised in local government, so any change of title and designation will cause a degree of disruption.

Whilst there are detailed amendments required (see below) to the current statutory provisions, the case for the proposed change is not made out.

6.2 Should there be a statutory requirement for each local authority to appoint a Chief Legal Officer?

A small but significant number of local authorities do not employ, and do not wish to employ, any legally qualified staff.  Some small district councils and smaller joint authorities such as combined Fire Authorities (and now we are to have Joint Waste Authorities, Integrated Transport Authorities, Economic Prosperity Boards and Combined Authorities) may find it very hard to justify amending their management structures to make room for a (relatively well-paid) Chief Legal Officer, who may not be fully employed in the provision of a legal service to such a small authority.
If a legal competence were to be a requirement of the Monitoring Officer, then the same arguments apply with similar force to the Deputy Monitoring Officer, who is required to take on the Section 5 function, and frequently takes the case work on standards matters. But a requirement for each authority to employ at least two experienced lawyers would be even less practicable for the smaller authorities.
In larger authorities, the role of Head of Legal Service, and therefore the most senior qualified lawyer, is placed at second or third tier, and may not be a member of the corporate management team of the authority. As a result, many authorities have chosen to designate a first or second tier officers (Corporate Director or Head of a service unit which includes legal services) as Monitoring Officer on the basis that that officer is more involved in corporate policy development and has more contact with members, and will act as Monitoring Officer with the assistance of legal advice from the Head of Legal Services. For these authorities, a requirement for a Chief Legal Officer as proposed would mean the demotion of the Monitoring Officer role.
6.3 Should the Monitoring Officer be a member of a regulated profession, and if so which professions and why?
Whilst membership of a regulated profession entails compliance with certain standards of competence and professional conduct, and those standards may be a comfort to the employing authority, those standards are primarily designed to protect the reputation of the profession rather than to protect the interests of the employing authority. Indeed, the independent regulatory function of the Monitoring Officer may on occasion conflict with strict compliance with those professional standards. Thus, a solicitor must not permit a conflict of interest to arise between his/her personal interest and the client’s interest. So, as Head of Legal Services the officer may feel that it is in the best interests of the authority to seek informal resolution of a breach of law, where the Monitoring Officer would be under a personal duty to make a formal Section 5 report. 

We would question the inclusion of legal executives in this list. We do not question the competence and integrity of legal executives, but any local authority which employs a legal executive is required also to employ a supervising solicitor. In such circumstances, the logic would be that the supervising solicitor act as Monitoring Officer (unless precluded from doing so by being the Head of Paid Service). But even where the supervising solicitor cannot act as Monitoring Officer, the degree of professional supervision required by the Solicitors Regulatory Authority means that a Legal Executive Monitoring Officer would not have the independence of the Head of Paid Service required for the post.
Accordingly, our conclusion is that while a legal competence is useful to a Monitoring Officer, membership of a regulated profession should not be mandatory requirement, and it would be odd for a legal executive to take the post of Monitoring Officer.

6.4 What technical skills does a Monitoring Officer require?
As set out above, legal competence is useful to a Monitoring Officer but is not essential. Legal advice can be bought in. Knowledge of emerging policies and proposals and the trust of members and officers are actually more important and cannot be bought in.

We would recommend that Monitoring Officers and Deputy Monitoring Officers ensure that they have a broad knowledge of local authority administrative law and of the Code of Conduct for Members and supporting procedures, and that they attend appropriate training in these areas, such as that provided by LGG. But we would not favour making such legal competence a mandatory requirement.

6.5 Are there any other responsibilities that the Chief Legal Officer should discharge?

Whilst we recognise that there can be strong synergies between the proposed role of the Chief Legal Officer and responsibility for democratic services, elections, complaints and information management (FoI, EIR and DPA), we consider that each authority should retain the flexibility to determine its officer structure in a manner which best suits its own requirements and the competences of the officers at its disposal, and accordingly it would be inappropriate to require that the Chief Legal Officer also discharge other specified functions.

6.6 If there is a case for change are there any other solutions?

As set out above, we do not consider that there is an overriding case for change, let alone on the lines suggested in the consultation paper.

7 Other required amendments

The following matters should be resolved, if a legislative opportunity arose:

7.1 Failure to comply with a statutory code

The Local Government Act 2000 amendments deleted the Monitoring Officer’s responsibility for reporting on failure to comply with a statutory Code, leaving no mechanism for securing compliance with such codes.

7.2 Deputy Monitoring Officer
It would be appropriate to provide the same limitations on the officers who can and cannot be appointed as Deputy Monitoring Officer as apply to the Monitoring Officer.
It would be appropriate to apply the protection of employment provisions in the Standing Orders Regulations to the Deputy Monitoring Officer in respect of any proposed disciplinary action arising from the Deputy Monitoring Officer’s discharge or failure to discharge the functions of that post.

Currently, the Deputy Monitoring Officer can only act where the Monitoring Officer is unable to act through absence or illness. This should be extended to cover other circumstances where the Monitoring Officer is unable to act, notably where the Monitoring Officer has a conflict of interest in the particular matter.
8 Conclusion
Whilst it is advantageous, all other things being equal, for the Monitoring Officer to have a legal competence, there is no case for, and substantial reasons against, making this a legal requirement.

There is merit in repeating the advice to authorities of the benefits of a legally qualified and experienced Monitoring Officer in a senior position in an authority, but this must be subject to the structural requirements of individual authorities and the staffing resource available to them.

There are a number of minor legislative changes in respect of the Monitoring Officer and Deputy Monitoring Officer which should be secured when legislative opportunity arises.

Peter Keith-Lucas

Local Government Partner

Bevan Brittan LLP

11 February 2009
� 	Sections 173, 182 and Schedule 12 to the 2007 Act, amending s.26 of the Local Government Act 1974 and s.5(2)(aa) and s.5A(3)(b) of the Local Government and Housing Act 1989. The consultation paper omits this amendment and so significantly mis-describes the statutory responsibilities of the Monitoring Officer.
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